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I .  INTRO D U C T I O N. 

1. 

Th ere are three (3) methods of i ncorporat i on pres ently in 

us e in C anad a and pos s i b ly a f our t h s ince I h a ve not checked the Quebec 

s t a t utes. Th e old e s t  f orm i s  the grant o f  le t ter s  paten t ,  now used by 

New B runs wick , Pri nce Ed wa rd Island and Mani t ob a. Th e mos t  common form 

at pre s ent i s  t h e  reg i s tra t ion of memorand um and art i cles current! used 

b y  B ri t i s h Columb ia, Alb e r t a, S a s k a t chew an, N ov a S co t i a  a nd Newfoundland. 

The new e s t f orm i s  t h a t u sed i n  t h e  O B CA a nd C B CA, namely ) t he re g i stration 

of art i cl e s o f  incorpora t i on .  Th e propo s e d  n e w  C ompani e s  A c t s f or Sa s ka t chewr 

and Mani t ob a adopt t h i s  newe s t  f orm. 

The ma in cr i t i ci s ms o f  t h e  le t t e rs pa t en t  company were two-f old, 

firs t ly ,  t he grant wa s an e x erc i s e  o f  t h e  prerog a t i ve o f  t h e  Crown and 

wa s t heref ore the s ub ject o f  mini s t eri a l  d i s cret i on, a cri t i ci s m  more 

theoreti cal t h an r e al in pra c t i ce. S e condly i t  w a s s low and cumbers ome 

becau s e  mini s teri al a pprova l  d id h a ve to b e  ob t a i ned. A more minor 

citici s m  wa s t h a t  wh ile ch ange wa s pos s i b le i t  wa s a cumb ers ome and 

t ime con s uming a f f a ir. T h e  ma in ad v an t a g e  o f  t h e  f orm wa s t hat neither 

t he d octr i ne of ultra v ires nor con s tru ct i v e  not i ce appl ied to these 

compani e s . I t  s hould b e  rememb ered t h a t  t h e b y -laws , which rou ghly 
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2 .  

co r respo n d  t o  o ur a r t icles o f  a ssociat i o n  a n d d e a l  w i t h  m a t te rs o f  

i n ter n a l  m a n a g e m e n t ,  d i d  n o t h a ve t o  be f i led a s  p ublic d ocum e n t s. 

T h e  m e m o r an d um a n d  a r t icles f o r m f o llows t h e  v a r i o us Engli sh 

Compan i es Acts .  I t s a dvan t a g es were br i e f ly t h a t  i nco r p o r a t i o n  was a 

m a tter o f  r i gh t  p r o v i d in g  t h e  d o cum e n ts co n f o r med w i t h  t he en abling 

act ,  a n d  i n  some ju r isdic t i o ns, w ith t h e  law; a n d se con d ly i t  was 

p r esum e d t o  be consi d er a bly m o r e  sp e e d y. I n  a c t u al f ac t  and because 

o f  t h e  p r act i cal p r o blem i n  o bt a i n i n g  cle a r a nce f o r a n am e ,  t h is was 

n o t  a lways so u n t il i nco r p o r a t i o n  by numbe r w as p e r m itt e d. I t  d i d  

h ave t he a d va n t a g e  o f  e n o r m o us f le x ibili t y  o nce t h e  co m p a n y  w a s  

i nc o r p o r a t ed ,  w i t h  t he p o ssible e xcep t i o n  o f  t h e  Albe r t a  Act o f  the 

s om ewh a t ambi g u o us w o r d in g  o f  sect i o n  34 r e g a r d in g  t he a l te r a t i o n  o f  

o bj e c t s  o f  a com p a n y .  T h e  f o rm d i d  car r y  w i t h  i t  t h e d isadvan t a ge o f 

all o f  t he En g lish law i n  r ela t i o n  t o  t h e  d o ct r i n e s  o f  ultr a v ires 

a n d co n str uct ive n o t i ce .  Th e Act s  a ll pr o v i d e d  a T a ble A se t o f  ar ticles 

wh i ch we r e  t o  be t h e  ar t icles o f  t h e  com p a n y  unless o t h e r  a r t icles 

we r e  f i le d w i t h t h e  mem o r an d um o r  subse q u e n t ly .  

T h e  a r t icles o f  i nco r p o r a t i o n m e t h o d  as use d in t h e  O BCA and 

C BCA, and in m o s t  i f  n o t a ll Am e r ica n ju r isdict i o ns, i s  an a t t e m p t  to 

o bt a in th e bes t  o f  bo t h  wo rlds. I nco r p o r a tion i s  a m atter of right p rov i ding 

tha t  t he a r t icles co n f o rm t o  t h e Act, and a ·  t im e  lim i t  i s  imp osed u p o n  

t h e  Re g is t r ar o f  Comp a n i es t o  a cce p t  o r  r eject t he d ocum e n t s. If he 

r e j e c t s  a sp e e d y me t h o d  o f  a p pe a l  is g r a n ted. T he t w o  acts usi n g  th i s  

m e t h o d an d t h e  t w o  a c t s  p r o p o si n g t o  use t h i s  me t h o d  a ll p r o vid e, with 

g re a t cla r i t y , f o r t he a bo li t i o n  of t he d o ct r in e  o f  ultra vires and 

co ns t r uct i ve n o t i ce� O nce t h e comp a n y  h as b e e n  inco rp o r ated th ere i s  no 

q uest i o n t h a t  a m a x imum f lex ib i l i t y  c o mp a t ible wit h  m i n o r i ty shareh olde r s  

r i g h t s, t o  a lt e r  the co nst i t u t i o n  o f  the com p a n y ,  is g r ant e d. The 

p r act ical p r o blem o f  the n am e  s t i ll r ema ins but bot h  o f  t he Act s  in 

existence an d the tw o p r o p o se d  Act s  all p r o v i d e fo 

n umber . 

incorp o ra tion by 



3. 

II. THE PRESEN T LAW IN ALBERTA 

I n  order t o  incorp ora t e  a comp a n y  i n  Alb er ta, t he. incorp ora t ors 

ou s t : 

1. File w i t h t he Reg i s t ra r  o f  Comp a n ies a memorandum o f  a ssoci a t ion 

i n  the form required u n d er sect ion 16 (1) show i n g  t he n ame o f  t he 

company, the ob ject s  of t h e  comp a ny , a s t a temen t th a t  t he l i a b ili t y  o f  

the memb ers i s  l i m i t ed, an d t h e  p ar t iculars o f  t he sh a re ca p i t a l  wi t h  

which t he com p a n y  p roposes t o  b e  incorp ora ted. Under t he p rovis i on s  

of  sect ion 15 (4) t he memora ndum must b e  s i g ned b y  each sub scrib er i n  

t he presences of a t  least one w i t ness a n d  each su b scri b er must wri t e  

op 9osite h is n am e  t h e  n umb er a n d  cla s s  o f  shares t h a t  h e  t akes . 

2. He must e i t her a d opt Tab le A a r t i cles, wh ich t he i ncorpor a t or s may 

d o  b y  s im p ly not f ilin g a ny ar t icles a t  a ll ,  or f ile a rt i cles o f  

a ssociat ion . I n  t h e  event tha t t he incorp ora tors f ile t h e i r  own ar t icles 

of a ssoci a t ion t he art i cle s must b e  p r i n t e d  or ty p ewr i t t en a n d  d iv i ded 

in t o  numbered p ar a graphs, an d mu s t  b e  si g ned b y  each subscr i b er t o  

the nemor a n d um in t h e  p re s ence s o f  a t  leas t  one wi t ne s s .  C uriousl y  

en o ugh t h e  p r i n t e d  or t y p ewr i t t en p rov s i on d oe s not a p p ear i n  t he 

sect ions deali n g  w i t h  t he memora n dum b u t  i s  d ealt wi t h  indirect ly , a s  

Bentioned lat er, i n  s e c t ion 28 6.1. 

3. F ile w i t h t he Reg i s t rar a not i ce of reg ist ered o f f i ce under 

the prov i s ion s  o f  sec t ion 7 3  (2) (a) . 

4. If t he comp a n y  i s  a p ub lic comp a n y ,  f ile w i t h t he Regis t r ar 

the consen t o f  t he f irs t direc t ors i f  t hey h a ve not si gned t he a r t i c l es 

(Se:ction 75). 

.J • Pay t he Reg is tra r h is f ees . ( Sect ion 28 7 (1) ) 

The Reg is t rar is gran ted d iscre t ionary p ower t o  ref use 

r e gi s t ra t ion in t wo inci dence s ,  n amely: 

1. Under s ection 15 (3) i f  t he company i s  b eing formed f or t he 

purposes o f  a club. 
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2 • Und er s ect i o n  286. 1, wh ich re ad s a s  f o llo w s :  

Refusal to 
register 
doeu1,1ent:; 

286.1 1�Vbere a document submitted for registration to 

the office of the Registrar 

(a) is not in all respects legible, or 

(b) is for any reason, in the opinion of the Registral', 

not capable of being copied by microfilrn, rnech­

anical duplicath1g or other similar pTocess, or 

(c) is in any rnanner insufficient in the opinion of t.he 

Registrar for the purpose of registration, 

the Registrar may refuse to register the document. 
[1D72,e. 2l,s. 13} 

4 • 

The R e gi s t ra r  i s  als o gra n t ed o n e  f urt h e r  d i s cre t i o na ry p o w e r  

a f ter t h e  com p an y  h a s  b e e n inc orp o ra t e d , und e r  t h e  pro v i s i o n s  o f  se c t ion 

26 (2), und e r  wh i ch he m a y  re q u ir e  a co mp a ny, i f  t he m em o rand um a n d  

art icl e s a s  regi s t ered d o  n o t  i n  f act co m p ly w i t h t h e  re q u ir e m e n t s  o f  

t h e  Ac t, t o  cure t h e  d e f ec t . 

Wh ile i t  i s  t h e  comm o n  p ract ice t o  s ub m i t  t h e  m e m o randum, 

th e a r t icle s ,  a n d  t h e  n o t ic e  o f  regi s t ere d o f f ic e  i n  d up lica t e , t he re 

i s  n o  s t a t u t o ry r e q u ire me n t s a y ing t ha t t h i s mu s t  b e  d o ne. 

Once t h e  n ece s s ary d o cume nt s h a ve b e e n f il e d  a nd t he f ee s  

pa id t h e R egi s t r ar w i ll i s s u e  h i s  certif i ca t e  o f  i nc o rp o rat i on, and 

at th e co s t  o f  t h e  a p p l i can t, p ubli s h  a n o t ice o f  i nco rpo rat i o n  in the 

Alb ert a Gaze t t e. Th e c e r t i f ica t e  o f  inco rp o rat i o n  i s  c o nclu s iv e  under 

th e p ro vi s i o n s o f  s e ct i on 27 . 

Cuuctusive­
r.ess or 
"f'rtiftcate 

27. A certificate of incorporation given by the Registrar 
in respect of a company is conclusive proof that all 
the requir21nents of this Act in respect of registration 3.nd of 
matters precedent and incidental to incorporation have been 
complied with, and that the con1pany is a con1p?.ny author­
ized to be registered and duly registered under this Act. 

[R.S.A. 1970, c. 60, s. 27] 



5. 

It is not entirely clear as to j ust what the Registrnr 

discretion is under section 11, the section which deals w ith names 

of a co::1pany. 

;;\::une ur 
..,ompan:r 1::L (1) A con:1pany shall not be incorporated and an 

extra-provincial company shall not be registered under a 
name, 

(a) that is knmvn by the Registrar to be the same as 
the name of an existing corporation, or 

(b) that suggests or implies a connection vrith the 
Crown or any member of the Royal family or the 
Governn1ent of Canada or the government of any 
province or territory of Canada or any deparbnent, 
branch, bureau, service, agency or activity of any 

. � 
such go\�ernment ·without the consent in \Vritlng of 
the appropriate authority, or 

(c) that includes the word "co-operative" or any ab­
breviation or derivation thereof, or 

(cl) that in the opinion of the Registrar is objectioaable. 
(2) A con1pany shall not be incorporated under this Act 

under a name that is kno·wn by the Registrar to be the same 
as that of a dissolved corporation. 

(3) A company shall not be incorporated or registered 
under this Act under a na1ne that is known to the Registrar 
to be similar to the name of any other corporation if the 
use of that nan1e by the con1pany would be likely to deceive, 
unless the corporation consents in writing to its nan1e being 
given in \Yho1e or in part to the c01npany and, if required 

by the Registrar, undertakes to dissolve or to change its 
name within six months after the incorporation of the 
con1pany. 

( 4) A company shall not be incorporated or registered 
under this Act under a nmne that is kno\vn to the Registrar 
to be the sarne as or sin1ilar to the name of a business or 
association if the use of that nmne by the company vvould 
be like1y tc· deceive, unless the business or associatior1 con­
sents in ·writing to its name being given in \vhole or in part 
to the cornpany and, if required by the Registrar, undertakes 
to cease to c2rry on its business or Rctiviti·�s or to change 
its name v::ithin six month3 after the incorporation of the 
eon1pany. 

(5) \.Vhere a company other than an extra-provincial 
company, through :inadvertence or otherwise, has been or 
is given a name that :is the same as or :is similar to the 
name of any other company, business or association that 
has previously been carrying on bnsi:ne.ss or been incorpor­
ated or registe;_·ed in the Pl·ovince or that is objectionable 
for any reason, the Registrar, after he has given notice. to 
the con1pan,;,.r of his :intention to do so, rnay by order change 
the nan1e of the company. 

(6) On application of any person and on paym'2nt of the 
prescribed fee the Registrar may r2serve a company name 
for a period of 45 days , and the name may bH held for 
the use of the applieant or his norninee \Vithin that period 
if it is otherwise acceptable under this section. 

(7) Suhsections (1), (3) and ( 4) do not npp1y to a 
com.nanv incorDorated bv or under an Act of t11c Parlia-
nwnt o{ Canad;.. 

� 

( 8) In this seetion (lbnsiness or association" Ineans an 
indivicln:1.1 carryjng on business, an :1ssocbtion or a pr..rtner­
shjp. [R.S.A. J 070, e. 60, s. 111 

I 
i 
I ) 

..... 
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There is not much problem with s ec t i ons 1 and 2. The problems 

seem to a ris e in connection with how makes the decision that a n3me 

"�7 o u 1 d be 1 i k c 1 y t o de c e i v e " under sub s e c t i on s 3 an d 4 . It might 

be p o i n t e d out however section 12 g r a nts a speedy rig ht of ap p e a l from 

the Re g istr ar f s decision, to the Court by way of or i g ina t i n g notice 

of motion. 

There are two cases d ealing with the exercise of the Registrar'� 

dis cretion one English and one in our Court. The f irs t is Rex vs The 

Registrar of Co m p anies , Ex Party Paul [1912) 3 K.B. 23. The incorporators 

applied for mandamus to c o mpe l the registration of a company u sin g a 

n ame which the Registrar had refused as being similar to the name of 

an existing company. The Court cons is ting of Lord Al�erstone, Pickford J. 

Avor y J. w ere unanimous that while the st atute did not contain the words 

" in the opinion of the Registrar" after t he \·70rds "likely to deceive" 

the s t a tu t ues should be read as though the word s were in fact there . 

Mr. Justice Avory laid down the principle that the Registrar d�scretion 

could only be upset i f  the applicants could show one or more of three 

th ings : either that the Registrar had not in fact exercised any discretion 

in the particular case , or that he had exercised upon some wrong principle 

of law, or that he had been influenced by extraneous considerations �hich 
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6. 

h e  ought not t o  h ave t a k e n iat o  accoun t. H e  p oi n t e d  out t h a t t h i s was 

a n  a p p l ica t ion f or man d amus an d was not a n  a p p e a l  si nce the E n g lis h 

act a t  t h a t t ime d i d not g r an t  a n y  r igh t o f  a p p e a l  f rom t h e  Re gistrar's 

discr e t ion. 

Wh i l e  t h er e a r e  a good n umbe r  o f  ca s e s  r eg a r din g  t h e Regis t rar r s 

d iscr e tion wit h  r esp e c t  t o  n ame s, t h e  mos t  r ecen t o f  whic h is t he decision 

of Mr . Ju s t i c� Laycr a f t i n  Act ion Pl umbi n g  v s  T h e  Re g ist r a r  o f  Companies 

and Act i on A ug e r  D r a in Cl e aning Comp any L t d. , t h e r e  a re n o  c ase s dealing 

di r e ct ly w i t h  t h e  R eg is t r ar 's d iscr e t i on t o  r e f us e  t o  r eg ister a company 

on g rou n ds ot h e r  t h a n  t h e  name. Th e on l y  case wh i ch d e als w i t h  thi s  

mat t e r  e v e n  p e r iph e r a l l y  i s  an Al be r t a  d ec i s ion of Mr . Ju s t ice M�La u rin 

i.n th e c a s  e o f Re Crown L u m b er C o . L t d . [ 1 9 4 3 ] 2 W • W • R. 6 7 9 • In this 

ca s e  t h e  compa n y  h a d be e n  i ncor p or a t e d orig in a l l y in 1905 un d e r  th e 

Compan i es O r d i n a n ce of 190 1 ,  which r e q u i r e d  t h e  incor p or a tor s to file 

s epara t e  a r t icl e s  u n l e ss they a dop t e d  a l l o f  Table A. T h e  m e morandum 

as file d pr op or t e d  t o  a dop t Tabl e A wi t h  a l t e r a t ions a n d  qualifications, 

an d the com p a n y  wa s in&dve r t ent l y  r e gist e r e d  in t h is ma nner. In 1943 

t he comp any sou g h t t o  a m e nd i t s a r t icl e s, bu t in or d e r  t o  d o  so it had 

to alter i t s  m emor an d um . Obviou s l y t h e  R e gis t r a r  oppose d  the procedure 

and t h e  comp a n y  was for ce d to m a k e  an a p p l ica t ion t o  t h e  Cou r t  by way 

of pe t i t ion. Th e case doe s no t t h e r e for e d e a l  p r ecisely w i t h  the point 

of t h e  Regis t r a r 's d iscr e t ion t o  r e f use r e g is t r a t ion of a comp any but 

is conce r n e d  w i th t h e  R eg i s tra r 's r e f u s al t o  p e r m i t  a n  a m e n dment to 

the m emor a n d um of associ a t i on. Howe v e r , Mr. Jus t ice M cLa u r i n  did in fact 

use v e ry broad wording s t a t ing t h a t  t h e  ju r i s diction of t h e  Cour t was 

of t h e wid est scop e and t h a t t h e Cou r t s hou l d  not be a st u t e  to fe t t er 

comme r ical en t e r p r ises by a na r row const r uct ion .  Th e p r i nciple th a t  

se e ms to be e volving fu t h e  var ious n am e  cases s e e m s  t o  b e  t h a t  expr e s s e d  

by Mr . Jus t ice La ycr a f t , t hat th e Cou r t s hou l d  not r e a d ily in t erfere 

wi t h  t h e  d e cisions of an exper i e nce d  a dm in ist r a t or such a s  t h e  R egistrar 

of Com p a ni'e s . It i s  submitte d t h e re for e t h a t  if t h e  name h a s been 

app r oved and t h e  docum e n t s  ar e in or d e r  i n  t h a t  t h e y  compl y with t he 

l a w an d ar e ca pa bl e of r e p rod uct ion by m icrof i lm unde r  se ct ion 286�1, 

t h e  Regis t r a r  r e al l y  h as no d iscr e t i on t o  r e f use r e gist rat ion . 
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Ill. COMPAR I S I ON W I TH OTHER JUR S I D I CT I ONS 

A. Th e Canada Busin ess C o rp o rat i o ns Act . 

Th e CBCA i nst i t u t ed a co mple t e  chan g e i n  t h e m e t h o d  o f  

incnrp o rati o n. F o rm e rly co mpanie s  were inco rp o ra t e d  un der t he Canad a  

C o rp o rat i o ns Act b y  ap p l icat i o n  t o  t h e  S ecre t ary o f  S tate fo r Let t e rs 

Paten t .  Ap p ar e n t ly t h e  c o nce p t was t hat t his w o uld p ro v i de so me co ntrol 

o v er i nco rp o rat i o ns, h o w e v e r , t h e  D ick ers o n  R e p o r t  p o ints o u t t hat 

qualit y  o f  co nt r o ls t o  b e  e f f ec tiv e sh o ul d  b e  imp o se d  u p o n  t h e  co nduct 

o f  co rp o ra t e e n t e rp rise rat h er t han u p on i t s  cre a t i o n .  

comp�ny is inc o rpo rat e d  b y  f iling w i t h  t h e  d irect o r: 

Under the CBCA a 

1. Art icle s  o f  I nco rp o rat i o n as r e quir e d  b y  S e cti o n  6 (1). 

6, (1) Articles of incorporation.-.A..rticles of incorporation shaH 
follo·w the prescribed form and shall set outt in respect of the pro­
posed corporation, 

{a) the name of the corpora�ion; 
(b) the place within Canada where the registered office is to 

be situated; 
· 

(c) the classes and any rnaximum nu·mber of shares that the 
co:rporation is authorized to issue, and 

(i) if there will be two or more classes of shares, the 
:rights, privileges, restrictions and conditions attach­
ing to each class of shares, and 

(ii) if a c1ass of shares may be issued in series, the 
authority given to the directors to fix the number of 
shares in, and to determine the designation of, and 
the rights, privileges, restrictions and conditions 
attaching to the shares of, each series; 

(d) if the right to transfer shares of the corporation is to be 
restricted, a statement that the right to transfer shares is 
1·estricted and the nature of such restrictions; 

(e) the number of directors or, subject to paragraph 102 (a), 
the rninimum and maximum number of directors of the 
corporation; and 

(f) any restrictions on the businesses that the corporation 
.may carry on. 

addit io nal p ro vis i o ns ma y b e  insert e d  in t h e  articl es as provided fo r 

in S e ct i o n  6 (2) a nd 6 (3). 
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2. A n o t ice o f  re g ist e r e d o f f ice und e r  s ec t i o n  19 (2) . 

3. A n o t i ce o f  d ir e ct o r s und er s e c t i o n  101 (1). 

4. A f e e  o f  $200 . 00 u nd er s ect i o n 82 o f  t h e  r e g ula t i o n s . Th e re 

i s  n o  f e e  f o r f ilin g t h e  n o t ice o f  r e g i s t e red o f f i c e  o r  t h e  n o t ic e  o f  

·
d irect o rs .  

Th e d o cume n t s  u n d er re g ulati o n  5 o f  t h e re g ula t i o n s , m u s t  b e  

o n  \v h i  t e p a p e r  8 1 / 2 n x 11 " in s i z e , p r i n  t e d o r t yp e wri t t en , and 1 e gi b 1 e 

a n d  s u i t ab le f o r  m i rco -f i lm i n g  and p h o t o co p yin g .  Und e r  re g ula t i o n  

6 p ara g r a p h s  s h o uld b e  n umbere d  co n s e cu t ively and t h e re are o th er m i n o r 

m a t t ers d e ali n g  w i t h  t h e  f orma t co n t a in ed i n  regula t i o n s  7 ,  8, 9 and 10. 

Und er t h e  pro vi s i o n s  o f  s e c t i o n  25 5 all of t h e  a b o ve d o cu me n ts 

m u s t  b e  s ub mi t t ed i n  d u p li cat e ,  and u p o n  r e gis tra t i o n  t h e  R e gis tra r marks 

t h e m  b o t h, r e t ain s  o n e  co p y  and ret urn s  t h e  o th e r. 

It w a s  t h e  i n t e n t i o n  o f  t h e  Act t h at i f  t h e d o cu me n t s  s ub mitt�d 

co mp li e d w i t h t h e  Act t h e  Re g i s t rar would h ave n o  d i s cr e t i o n  t o  r e f us e  

re g i s tr a t i o n. Art icle 5 2  o f  t h e  D icke rs o n  p ro p o s a� m a k e s t h i s  cle ar and 

co m p a r e s t h e  s it u t a t i o n  t o  t h e  memo rand um· a nd a r t icl e s juri s d ictio n s . 

Th e art i cl e  d o e s  q u o t e a s  a u t ho ri t y  f o r  t h e  s t a t em ent th a t  t h e  Re g i s t r ar 

h a s  n o  d iscre t i o n  t o  ref u s e ,  t h e ca s e  o f  R e u s s vs Bo s (1871) 5 H o us e o f  

Lo rd s  17 6. H o we ver, a re a d i n g  o f  t h i s  c a s e  reve a l s  t h a t  t h e  R e g i s t r a r's 

discret i o n  o n  i nco rp o ra t i on wa s not i n  q u e s t ion s i nce t h e company h ad 

b e e n  i nco rp o ra t ed ,  and i t  wa s s o u gh t  t o  d i s s o lve t h e co mp any b y  way o f  

m and am u s  t o  c o mp e l  t h e  R e g i s t r ar t o  dere g is t er t h e  co mp a ny. Th e House 

o f  Lo rd s u n a n imo u s ly reject ed t h i s  �.o t i o n ,  b u t  p o i n t ed o ut tha t if there 

were p ro p e r gro und s f o r  dis s o lu t i o n ,  s uch a s  

co uld be m a d e o n  t ha t  b a s i s . 

i nso lve n cy, a n  a p p lica t ion 

Up o n  r eceip t  o f  t h e  above d o cum e n t s  and h i s  f e e  t h e  di rec t o r  

i s  r e q u i r ed ,  und er s e ct i o n 8 ,  t o  i s s u e  a cert i f i ca t e  o f  inco r po r a t i o n  

i n  a cc o rd a nce wit h s ect i o n  255. 

• • •  9 



255. (1) ''Statement" defined.--In this section, astatement" 
means a �tatcment of intent to dissolve and a statement of revoca. 
tion of intent to dissolve referred to in section 204. 

(2) Execution and filing.-\Vhere this Act requires that ar­
ticles or a statement relating to a corporation shall be sent to the 
Director, unless otherwise specifically provided 

(a) tWo copies (in this section called "duplicate originals") 
of the articles or the statement shall be signed by a direc­
tor or an officer of the corporation or, in the case of 
articles of incorporation, by the incorporators; and 

(b) upon receiving duplicate originals of any articles or state­
ment that conform to Ia·w, any other required documents 
and the prescribed fees, the Director shall 

(i) endorse on each of the duplicate originals the word 
"FiledH and the date of the filingr 

(ii) issue in duplicate the appropriate certificate and at­
tach to. each certificate or1e of the duplicate originals 
of the articles or staternent, 

; 

(iii) file a copy of the certificate and attached- articles or 
statement, 

(iv) send to the corporation or its representative the 
original certificate and attached articles or state· 
ment, and 

(v) publish in the Canada Gazette or jn the periodical 
referred to in section 123 notice of the issue of the 
certificate. 

(3) Date of certificate.-A certificate referred to in subsection 
(2) issued by the Director may be dated as of the day he receives 
the articles, statement or court order pursuant to which the certifi­
cate is issued or as of any later day specified by the court or person 
who signed the articles or statement. 

9 .  

It will b e  n o t e d  t ha t  s ectio n 255 (3) deals sp eci fically wit h  t h e  

date o f  t h e cert i f ica t e �  Sectio n 9 o f  t h e  Ac t s t ate s simp ly : 

"a c o rp o rat io n co mes in t o  e xist e nce o n  t h e dat e  shown 

in t h e  cert i f icat e o f  i nc o rp o ra t i o n� 

Und er sect io n  238 (1) i f  the dir e c t o r  re f u s es t o  f ile any 

art icl e s  wi t h i n t w e n t y  (20) day s a f t er his receip t o f  t h e m  o r  twenty (20) 

day s a f t er h e  receives an y ap p ro val tha t  may b e  r e q u ired un d er any o th e r 

Act �  h e  is b o und t o  giv e wri t t e n n o t ice o f  h is refu s al t o t h e  pe r s o n  

wh o s e n t t h e  articl e s  o r  t h e  d o cu m e n ts, stat ing his reas o n s , w i t hin t w e n ty 

(20) days a f t e r h e  recieves them. Under sect i o n 238 (2) if he does no t 

file o r  give n o tice o f  r e f uaal wi t hin th e t w e n t y  (20) days h e  is deemed 

to hav e refused t o  f il e , and under s e ctio n  239 his dec i s ion may be appealed 

t o  t h e  C o urt.  

. . .  10 



10. 

Sectio n 258 co n t ains a p ro visi o n which p ermit s t h e  Direc t o r, 

i f  a cer t i f ica t e  c o n t a inin g a n  err o r  h as b een i s s ue d  t o  a corp o r a t ion, 

t o  req uire t he c o rp o ra tio n t o  d o  wh�t ever is necessa ry t o  make t he 

c orrec tio ns, whereup o n a co rrected certi f ica t e  will b e  i s sued.  I t  i s  

in t ere s t in g t o  n o te t h a t  t h e  co rrec t ed cer t i f ica t e  b ears t h e  d a t e o f  

the o ri gin a l  cer t i f icate a n d  o ne can s ee t h e  merit o f  t his in a s 

s im ple a m a t t er a s  the certific a t e  o f  incorp o ra t io n  since t he c ompany 

m a y  h ave p ro ceed ed t o  en t er in t o  v a rious co n tract s t h e  d ay f o ll o win g 

i t s  o ri gin al cer t i f ica t e . 

Pro vis io n f o r incorp o ra ti o n  b y  numb er i s  a llowe d ,  a n d t he 

Registrar m a y  direc t a corp ora tio n t o  ch an g e  it s n ame , b u t  t hese a re 

m o re p ro p erly t h e  sub jec t o f  t he p a p er o n  n ames ,  which is one o f  t he 

first p a p ers we dealt wit h .  

It is interes t in g  to n o t e  t ha t t h e  Act i s  n a med t h e  C an a d a  

Business C o rp o ra tio ns Act ,  a n d  t he c o n tin u an ce p r o visio n p ro hib i t  a ny 

no t f o r  p ro fit c o m p a n y  b ein g co n t inued un d er t he Act ,  b u t  t h ere i s  

n o  s p eci f ic p ro hib i tion ei t h er i n  t h e  a p p lica tio n o f  the Act sect i o n s  

o r  els ewhere, t h a t  a club co uld n o t  b e  inco rp o r a ted un der t his Act .  

The imp lica tio n i s  p ro b ably t here i n  t h e  in t erp re t a t io n  s ec tion, s ection 4, 

t he name o f  t h e  act , a n d  in the p ro visio n s ec tio n 6 (1)  ( f )  requirin g 

any res trictio n s  o n  t he b usiness t h a t  t h e  co rpora t io n  may c arry o n. 

No t f o r p ro fi t c o m p a nies a re sp eci f ically pro hib i t ed from co n tinuin g 

un der t he new Act b u t  t h ere is n o  sp eci f ic p ro hib ition in t he Ac t which 

preven t s  any comp a n y  b ein g inco rp o r a ted t o  o p era t e  a club .  

There is n o  p r o visi o n  in t he Ac t which requires o r  permi t s  

the b y-la ws o f  t h e  co r p ora t ion t o  b e  filed.  It  may b e  recalled tha t 

t he b y-laws were n o t  filed un der the o ld Can a d a  Corpora t i o n s  Act , ,and 

this si tua tio n h as no t ch an ged. 
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11. 

B. T h e  On t a r io Busi n ess Cor p or a t ions A c t 

T h e  Lawr e n c e  c ommi t t e e  d isc usse d t h e two e x ist i n g a lt e r n a t i v e s  

i n  C a n a d a  a t  t h e d a t e  o f  i t s r e p or t ,  1967, a n d  w�i le t h e y  w e r e  not h ap py 

w i th t h e l e t t e rs p a t e n t  me t hod t h e y  f elt t h a t  t h e  alt e r n a t i v e ,  n amely 

t h e  m e moran dum a n d  a r t i c l e s  me thod , was ov e r  on e c e n t u r y  old i n  En glish 

law a n d was show i n g si g ns of  a g e .  T hey d i d  not how e v e r  s a y  wh a t  t h e  

s i gns o f  a g e  w e r e. Wh a t e v e r  promp t e d  t h e i r  f e lli n gs t h a t  t h e  memor a ndum 

a n d  a r t i c les m e t hod was a g e r i a t r i c  c ase, t h e y  r e comme nd e d  a dop t i on 

o f  a m e t hod simila r to t h a t use d in t h e  New York Busi n ess Cor p or a tion 

Law, n ame ly, f ili n g  a r t i c l e s  of i n cor p or a t ion . I t  mus t  b e  poin ted ou t 

t h a t this d i d h av e  some a t t r a c t ion to t h e m  si n c e  " a r t i c l e s" or "b y-laws" 

wer e not f ile d i n  New York, an d t h us ma t c h e d  t h e  p r e v ious On t a r io system. 

T h e  OBCA, u n d e r  se c t ion 2 (2) (a)  d oes not a p p ly t o  a n y  

c omp a n y  wh i c h with i n  t h e  me an ing of  t h e  Cor p or a t i ons A c t h as ob jec t s  

i n  whol e  or i n  p a r t  of a soc i a l  n a t u r e  an d t h e r e for e would prohi b it 

t h e  incor p or a t ion of  a c lu b .  Pa r a g r a p h  1 3  of t h e  r e gula t i ons p assed 

pu r su ant t o  t h e  A c t ,  sp e c i f i c a lly st a t e s  t h a t  t h e  ob je c t s of  a c o r p or a t ion· 

sh a ll not in c lu d e  t h a t  of hor se r a c i n g  or t h a t of dog r a c in g. Pr e sumably 

t h ese m ust b e  con t rol u n d e r  ot h e r le g isl a t ion an d we r e  omi t t e d f rom the 

a p p li c a t ion se c t ion, se c t ion 2. 

In or d e r t o  i n cor p or a t e  a comp a n y  i n  On t a r io t h e r e f or e , t h e  

i n c or p or a t or s  must f ile a r t i c les o f  i n cor por a t ion ,  t h e  c on t e n ts o f  wh i ch 

a r e  se t ou t i n  se c t ion 4 (2). 

(2) Contfmts of articles.-The artiCles of incorporaHon shall 
set out: 

1. The name of the corporation to be incorporated. 

2. The objects for ·which the corporation is to be incor:po� 
rated. 

3. The place in Ontario v1here the head office of the corpora� 
tion is to be located, giving the municipality rmd the 
county or district or, \vhere the head office is to he located 
in territory ·without municipal organization, the geo­
graphic to .. vnship and district and the address giving the 
street and number, if any. 

· 

4. The authorized capital, the classes of shares, if any, into 
. \vhich it is to be divided, t!}.e number of shal·es of each 

class, and the par value of each share, or, where th.e shares 
are to be \vithout par Yalue, the consideration, jf any, 
exceeding v;hich each share Inay not be issued or the 
aggregate consideration, if any, exceeding which a1l the 
shares of each class may not be issued. 



5. \Vhere there are to be special shares, the designallons, 
preferences, rights, conditions, restrictions, limitations or 
prohibitio.ns attaching to them or each class of thern. 

6. The restrictions, if any, to be placed on the transfer of its 
shares or any class thereof. 

7. The number of directors of the corporation and the :names 
in fuU and the residence address, giving the street and 
nurnber> if any, of each person v/ho is to be a first direc­
tor of the corporation. 

8. The class and number of shares, if any, to be taken by 
each incorporator and the amount to be paid therefor. 

9. The names in full, and the residence address, giving street 
and number., if any, of each of the incorporators. 

10. Any other matter required by this Act or the regulations 
to be set out in the articles. 

12. 

The follow i n g dif f erenc ·es b e t w e e n  t h e  abov e  se c t i on a n d  th e Can a d a  Bus iness 

Corp ora tion s  A c t are not ed : 

1. The CBCA re q u ires a n y  res t ri c t i ons on t h e  ob je c t s, wher e as 

t h e  OBCA must se t ou t t h e  ob j e c t s. 

2. Th ere i s  no e normous d i f f erence i n  p ra c t i c e  b e t ween registered 

off ice a nd h e ad o f f i c e  b u t  t h e  two a c ts do use di f f erent names. 

3. The address o f  t h e  h e ad off i c e  under t h e  OBC A  mus t  be se t ou t 

in th e art i c le s  o f  i n c orp ora t ione Th e a ddr e ss may be c h an g e d with i n  

the same mun i c i p ali t y  b y  s i mp ly not i f i n g  t h e  R e g i s trar , b u t  i f  th e 

head o f f i c e  i s  to he mov e d  from on e muni c ipa li t y  to ano t her, t h e  conse nt 

of the Mini s t er mus t  b e  ob t a in ed �n d i t  w ill req u ire restat ed art i c l e s. 

Und e r  t h e  C B C A  a n ew not i c e  o f  re g is t e re d  o f f i c e  i s  f i led. 

4. T h e  numb e r  and c la ss o f  sh ares t ake n b e  each incorporator is 

r e q u ire d u n der t h e  OBC A  b u t not under th e C BC A. 

5 .  Wh ile t h e  OBC A  r e qu ires the fu ll n ame � a ddress and signa ture 

of the i n c orp ora tors a s  p art of t h e  s e c t ion. 

t his ma t e r i al i n  f orm 1 a tt a c h ed t o  the Ac t. 

The CBCA simply requires 
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13. 

6. U nder t h e  OBC A  t h e  si g n a t ures o f  e a c h i n c o rp o r a t o r  a n d  o f  

e a c h  first dire c t o r  must b e  v e ri f i e d b y  a f f ada v i t , a nd t h e affadavi t 

must a l so se t o u t  t h a t  e a c h  is o f  t h e a g e  o f  e i g h t e en (18) y e a rs or 

mor e. 

7. Whe re th e a r t i c le s  n ame a p e rso n  a s  a f irst d i rect o r  who i s  no t 

an inco rpo ra t o r  unde r  t h e  OBCA, t h a t perso n must e x e c u t e a wri t t en 

co nse n t  in t h e f o rm se t o u t  i n  t h e r e g u l a t i o n s . 

In a ddi t i o n  t o  t h ese re quired i t e ms ,  unde r se c t i o n  4 (3) 

th e art i c les ma y se t o u t  a n y  p ro visi o ns a ut h o rized b y  t h e A c t o r  a n y  

provisions ... _that could b e  .th e  subje c t  o f  a b y-l a w  o f  t h e  c o rp o ra t i o n. Since 

bo t h  t h e  h e ad o f f i c e  a n d  t h e f irst dire c t o rs must b e  n amed, t h e r e  i s  

n o  n ecess i t y  t o  f il e  a sp e ara t e  n o t i c e  w i t h r e g a rd t o  e i t h er o f  �h e se 

i t e ms, up o n  sub mi t t i n g  t h e  art i c l es o f  inc o rp o ra t i o n  t o  t h e  Regis t r a r. 

Th e R e g ist rarts f e es h o w e v er mus t b e  p a i d  b e f o re h e  i ssu e s  his c erti f icate 

o f  i n c o rp o ra t i o n . T h e  art i c l es must b e  f i l e d i n  dup l i c a t e  a nd t h e 

Registrar k e e ps o n e  a n d  re t urns t h e  o t h er t o g e t h er w i t h  t h e  c er t ific at e  

o f  i n c o rpo ra t i o n. 

The c o rp o ra t i o n c omes i n t o  ex i st e n c e  up o n  t h e  da t e  se t f or t h  in 

i ts c er t if i c a t e  o f  i n c o rpora t i o n  and t h e  c er t i f i c a t e  o f  i n c o rp o r a t io n i s  

co n c lusiv e  p ro o f  t h a t  a ll c o n di t i o ns presen t l y required t o  b e  per f o rmed 

by the i nco rp o ra t o rs h a v e  b e e n c o mp l i e d w i t h  and t h a t t h e  c o rp o rati o n  has 

bee n  i n c o rp o ra t e d. Th e M i n ist e r  do e s  h av e  a e x t ra ordi nary power under 

s e c t ion 250 o f  t h e  A c t wh i ch r e a ds a s  fo l l o ws: 

250. Cancellation of certificate, etc., by I\linister.-V\Thel·e suffi­
cient cause is shov;n to the ::\1inister, he n1ay, after he has given the 
corporation an opportunity to be heard, by order, upon sneh terms 
and conditions as he thinks fit, cancel a certificate of incorporation 
or any certificate issued by hin1 under this Act, and, 

(a) in the case of the cancellation of a certificate of incor­
poration, the corporation is dissolved on the date fixed in 
the order; 

(b) in the case of the cance11ation of any other certificate, the 
matter that becan1e effective upon the issuance of the 
certificate cease� to be in effect frorn the date fixf'd in the 
order. 1970, c. 25, s. 250. 
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14. 

Se c t ion 251 d e a ls wi t h  d issol u t i on by t h e  Min ist er f or f a i l ing t o  f i l e  

a nn ual re t urns, so a p p a ren t l y s e c t ion 250 is a b roa d e r  pow e r. I h av e  

not b e e n a b l e  to f in d  a c ase wh e re t h e  p ow e r  h�s b e e n  e x erc i se d .  

Un d er th e p rov is ions o f  r e gu l a t ion 1 o f  t h e  regu l a t ions, 

all d oc ume n ts d el i v ere d t o  or f ile d w ith t h e  M i n ister sh a ll b e  p rin t ed 

t y p e '" r i t t e n o f r e p  rod u c e d 1 e g i b  1 y u p on on e s i d  e o f a 8 1 / 2 " x 11'1 p a p er , 

a n d  must b e  c le a rly n e a t ly and legib l y t y p ewr i t t e n  or pri n t ed in a manner 

su i t ab l e  f or p ho t ogra p h ing or m i c ro-f i lm i n g. 

Und e r  s e c t i on 267 (1) i f  t h e  M i n i s t e r  r e f u ses t o  f ile any 

a r t i cles h e  must give wri t t e n  not i c e  t o  t h e person who deliv ers t h e  

art i cles sp e c i f in g  h is re a sons. Un d er sub se c tion (2) h e  is not d eemed 

to have re f use d unless s i x  (6) mon t hs, a s  op p ose d t o  the tw e n t y  (20) 

d a ys a f t e r t h e  d a t e  i n  wh i c h h e  re c e i v e d  i t  u n d er t h e  C B C A  t ransp i r e s. 

Un d er se c t ion 268 t h e  M i n ist e r's d e c ision m a y  b e  a p p e aled b y  w a y  o f  a 

not ice o f  mot ion . T h e  a p p eal goe s  t o  t h e  C ourt o f  Ap pe a l . Bu t se c tion 

268 (6) c on t a ins th e f ollow ing un usu al p rov is ions: 

t1Notw i t hs t an d ing an ord er of t h e  C ourt of A p p e a l, t h e  M i n i ster 
h as p ow e r  t o  make a n y  f ur t h e r  d e c i sion u p on n e w  m a t e ri�l 
or · wh ere t h e re is a ma t e r i a l  c h a ng e  i n  t h e circ u ms t a n c es, 
a nd e v e ry su c h  d es i c i on i s  sub je c t  t o  t h is s e c t ionu 

On e ge t s  a n  u n e asy p i c t ure of t h e  M inis t e r  p e rp e t u ally r e je c t ing order 

of t h e  Cour t a n d  f urt h e r a p pe a ls b e i ng t ak e n  f rom h is reje c t i on. 

Un d er se c t ion 264 t h e M i n ist e r  sh all c au se not i c e  t o b e  

p ub lished in t h e On t ario G aze t t e  o f  t h e  i ssu e a c ert i f i c a t e  o f  i n c orpora tion 

an d other ma t t e rs s e t ou t i n  t h a t  se c t i on .  
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c. T he Br i t ish C ol umb ia C omp a nies A c t .  

T he BC C A  r e t ained t h e  memor andum and a r t ic l e� for ma t ,  whi ch 

w a s  t he met h od of in c or p o r a tion used in British Col umb i a  b efor e t h e  

1973 A c t .  S in c e  sp e c ial l y  l imi t ed c omp anies a re r e t a ined unde r  t he 

A c t t here is a sl ight dif f eren c e  in t he f or ms used for t heir in cor p or a tion. 

I h a ve not however p aid a n y  a t ten tion to t hese sin c e  it is t h e  rec ommendat ion 

o f  the c ommit tee t o  date t h a t t his f orm o f  c omp a n y  b e  a b a n doned. 

Under t he p rovisions of S e c tion 7 one or more n atural p er sons 

m a y  form a comp a n y  b y  sub s c rib in g t h eir n ames t o  a memor a ndum a nd c omplying 

wit h  the r equiremen t s  of t he A c t .  

m a t erial set ou t in sec t ion 7 (2) . 

T he memor andums must c on t a in t he 

{2) The memorandum shall 
(a) be in Form 1 in the Second Schedule or, in the case of a 

specially limited company, in Form 2 in the Second Schedule; 
(b) be printed or Iypewritten; 

(c) be divided into paragraphs numbered consecutively; 
(d) set forth opposite the name of every subscriber the number of 

shares, and, where there are shares of different kinds ar:.d 
classes, the number of shares of each kind and class taken by 
him; 

(e) contain the agreement of each subscriber to be a 1nember of 
the company; and 

· 

(f) contain every restriction upon the business to be carried on 
by the company or upon the powers of the company. 1973, 

c. 18, s. 7. 

The c omp any mus t  a l so h ave a r t ic l es of a sso c ia t ion and i t  ma y use 

sep a r a t e a r t icles or ma y a dop t T a bl e  A, under t he p rovision s o f  sec t ion 

8. T h e  a r ticles, simil a r  to t he memora ndum, mu s t  b e  p rin ted or t yp ewritten 

a nd d iv ided in t o  p a r a g r a p h s  numb er c onse cu t ivel y. Under t h e  p rovi sions 

of sec t ion 9 b o t h  must b e  signed b y  every sub sc rib er a nd their signatu r es 

a t test ed b y  a wit ness who is not a subsc r iber.  

T he onl y addi t ional form r equired is a n o t ice of offic es. 

I t  mus t  b e  rememb er ed th a t  under t h e  Brit ish Col umb ia Ac t t here is a 

register ed of fice a nd a r e c ords offic e  w hi c h  m a y  b e  different so that 

t h e  notice of offic es is p l ural r a t her t h a n sin g ular as it is in the 

other Ac t s. 
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Under t h e  p ro v isi ons o f  se c t i o n  10, u po n  t h e  Re g i s t ra r  rec e iving 

t h e memo ra ndum , t h e  art i c les , a no t i c e  o f  o f f i c e s, and t h e p rescr i b e d  

f e e s  h e  H i ll re g ist e r  pro v iding t h a t  h e  i s  sa t i s f i e d t h at t he Ac t h as 

been co 0pli�d wi t h , and u po n  reg istra t i o n  will issu e t he c e r i f i c a t e  

of incorp o ra t i o n and p ub l ish a no t i c e  in t h e  G a ze t t e o f  the i n c erp o ra t io n  

of th e co mpa n y . Und e r  the p ro v is i o ns o f  se c t i o n  351 t h e  c ert i fic a t e  

is c o nc lusiv e evidenc e th a t  t h e  r e q u iremen ts o f  t h e  A c t h av e  be e n  c o mpl ied 

wi t h. Th e Ac t r e ma ins silent a b o u t  t h e  a c t u al date o f  t h e  c erti f i c a t e  

and do e s  n o t c on t a in t h e  p r e c ise se c t i o ns d e a l ing w i t h  t h i s  m a t t e r  that 

are con t a in ed i n  b o t h t h e  CBCA and OBC A. S e c t i o n  13 se e ms t o  sa y 

alm o st t h e  e x a c t ly a s  se c t i o n  351 e x c e p t  t h a t  i t  r e f e rs sp e c i f i c a ll y  

to a c er t i f i c a t e  o f  inc o rp o ra t i on .  

Un d er t h e  p ro visi o ns o f  se c t i o n 12 i f  th e R e gistrar , by 

ina d v er t ance, re g ist e rs a memo randum and a r t i c le s  t ha t  do n o t c o mp ly 

with t he A c t and issu e s  a c ert i f i c a t e  o f  inc o rp o rat i o n, h e  may requ e st 

the c o mp any b y  r e g ist ere d ma il t o  p ass su c h  resolu t i o ns a nd f ile with 

h i m  such duc ument s a s  h e  r e quires in o rd e r  t h a t  t h e  memorandum and 

art i c les d o  c o mp ly w i t h  t h e  A c t . H e  c an a lso c all in t h e  c e rt i f icate 

of inc orpora t i on and mak e  corre c t i o ns t o  i t . 

Th e re i s  n o  re q u irement f or t h e  c omp any t o  regist e r  a n o t ice 

o f  d ire c t o rs up o n  i n c o r p o rat i o n. Und er se c t i o n  132 t h e  subscrib e rs to 

"t h e me m o ra ndum are t h e  f irst d ire c t o rs .  Sinc e o ne o f  t h e  ma in thrust s  

of the BCCA is t o  re q u ir e  t h e c omp any t o  ke e p  a g o o d  numbe r  o f  d ocume nts 

tha t were f ormerly ke p t  b y  t h e  R e g ist rar o f  C o mp ani e s, a c o mp any i s  

re q u ired t o  k e e p  a re g is t e r  o f  dire c t o rs sh o wi n� who t h e  d ire c t o rs are 

a t  a ny o n e t ime, a nd sho wing t h e  d a t e  up o n  wh i c h a ny f o rmer d irectors 

ret ired f ro m  o f f i c e .  T h i s  th ere f o re is p ar t  o f  t he m aterial which must 

b e  k e p t a t  t h e r e c o rds o f f i c e  and is no t k e p t a t  the o f f ice o f  th e Registrar 

o f  C om pani e s . 

S e c t i o n  35 9 o f  t h e  Co mp ani e s  Ac t re a d s  a s  follows: 



Registrar may 359 ( 1) The Reaistrar may wher�="· he h o f  the opinion that any refuse to accept • .::> ' "" � 
filing. document submitted to him 

(a) contains matter contrary to law; 

(b) by reason o f  any otnission o r  mis--description, b.�s not been 
duly completed; 

(c) does not comply 'r-lith the requirements o :  this Act; or 

(d) contains any error) alteration, or erasure, 
refuse to receive o r  register the document and request that the document 
be appropriately amended or completed and resubmitted, or that a new 
document be submitted in its place. 

(2) Any person aggrieved by the refusal of the Registrar to receive or 
register any document may appeal the refusal to the Court, which may 
confirm or reverse the refusal and give such directions as it considers 
appropriate. 1973, c. 18, s. 359. 

17. 

This se c t i o n  is o f  c o u r se b r o a d  e n o u gh t o  in c lud e t h e  memo r a n d um o r  

t h e  a r t icles. While a r ig h t o f  a p p e al is given it will b e  n o t ed t ha t  

th e R e g is t r a r  is n o t b o u n d  t o  make h is r e f usa l  b y  a ny sp e c i fi e d p erio d  

o f  t ime.  

The B. C .  Ba r in th eir sub missio n to  t h e  A t t o r n e y  G e ner a l  

Co r p o rat e Le g i s la tio n C o mmi t t e e  ma d e  n o  p a r t i c ula r  c o mmen t o n  any o f  

t h e se se c t io ns o t h e r  t h an se ctio n 7 in whic h t h ey c o mp la in ed a b o u t  

t h e  \•7 o r d s H t h e  memo r a n d  u m s ha 11 b e in f o r m  1 in t h e  seco nd s c h e  d u 1 e " 

whic h t h ey felt w a s  t o  in f l e x ib le it mus t  b e  p o in t e d o u t  h o weve r 

t h at t h ey were t e r rib ly p r e sse d f o r  t ime, th e y  did no t g e t  p ar t 9 -

Dissolu t io n  a n d  R e st o r a tio n , d o n e  at a ll and had ve r y  lit t le time inde ed 

f or t h e a dminis t r a t iv e  se c tio ns whic h in c lu d e  se c t io ns 359 . 
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D .  Ot h e r  J u r i s d i c t i o ns g e ne r a l l y. 

Th i s  d o e s  no t s e e m  t o  me t o  b e  a n  a r e a  i n  wh i c h mu c h  f u r t h e r 

i s  t o  b e  g a ine d b y  a c l o s e  e x a mina t i o n  o f  o t h er Uni t ed K in g d · ·m  j u r i s d i c t i o n s , 

Ame r i c an j u r i s d i c t i o n s ,  o r  E u r o p e an j u r i s d i c t i on s . B r i ef l y  t h e  Ame r i c an 

j u r i s di c t i o ns a r e  t h e  b a s i s  f o r t h e  a r t i c l e s  o f  i nc o rpo r a t i o n  me t h o d 

u s e d  in t h e OBCA a nd C B C A. T h e r ema i ning c o mm o nw e a l t h  j u r i s d i c t io ns , 

w i t h o u t  exc ep t i o n  t h a t  I a m  awa r e  o f , u s e t h e  m e mo r a n d um a n d  a r t i c l e s  

m e t h o d. G ene r a l l y  E u r o p e an j u r i s d i c t io n s  r e q u i r e  a n  appl i c a t i o n  t o  a 

t r ib una l a nd v a r i o u s  a p p r o v a l s t o  b e  o b t a in e d b o th a s  t o  n ame and o t h e r  

a s p e c t s  o f  t h e  c o mp a ny, b e f o r e  i nc o r p o r a t i o n  i s  g r a n t e d . I t  i s  a l mo s t  

i nv a r i a b l y a mo r e  c um b e r s o m e  p r o c edu r e  a nd i s  o f  c o ur s e  c oupl e d  w i t h  

t h e  f a c t  t h a t a m inimum p a i d  u p  c a p i t a l  i s  r e q u i r e d  i n  a lm o s t  all 

Eu r o p e an j u r i s d i c t i o ns o t h e r  t h an E n g l and and I r e l a n d , w h e t h e r  t h e 

c o m p a ny b e  p ub l i c  o r  p r iv a t e . 

C ON CL U S I ON AN D RE C OMME N DA T I ON S  

A s  h a s  b e e n n o t e d in o u r  c o mm i t t e e me e t in g s  t h e r e  i s  r e a l l y 

n o  p o in t  i n  c h an g e f o r t h e  s a k e  o f  c h ang e and w e  s h o u l d  h a v e  s o me v a l i d 

r e a s o n f o r  c h ang ing i f  we a r e  g o i n g  t o  d o  s o . I d o n ' t kn o w  wha t t h e  

" s i gns o f  a g e 1 1  a r e  t h a t  t h e L a wr e nc e c o mm i t t e e  r e f e r r e d  t o  l:;r i t h r e g a r d  

t o  memo r andum and a r t i c l e s  c o mp ani e s  s in c e t h e  S o u t h  A fri c an A c t ,  s o  

r e c ent l y  a me nded , and t h e  r e su l t  o f  f i v e  y e a r s  o f  re s e a rc h , d i d no t 

s e e f i t  t o  c h ang e. I t  i s  n y  r e c o mmenda t i o n t h e r e f o r e th a t  t h i s  m e t h o d  

o f  i nc o rp o r a t i o n  b e  r e t a in e d . T h e r e  i s  o ne p r o b l e m i n  A l b e r t a a t  p re s e n t ,  

name l y , s h o u l d  t h e  Re g i s t r ar r e f u s e  t o  r e g i s t e r  mem o r an d um a n d  a r t i c l e s  

s ub mi t t e d  t o  h im t o g e t h e r w i t h  t h e  n o t i c e  o f  re g i s t e r e d  o f f i c e , o r  s impl y 

f a i l t o  re g i s t e r ) t h e r e i s  no e a s y  way a nd q u i c k  r em e d y  a v a i l a b l e  u nd e r  

t h e  p r e s e n t  A c t .  T h e  o n l y  m a j o r  r e c o mm e nda t i o n  I w o u l d  h a v e  t h e r e f o re 

w o u l d  b e  t h a t  t h e  A c t p r o v i d e  f o r a r i g h t  o f  a p p e a l t o  t h e  t r i b un a l  in 

t h e  c a s e  o f  a c t u a l  or deemed re f u s a l . B e f o r e s e t t i n g  t:-h t im e  l im i t  a s  

l o w  a s  twe n t y  ( 20 )  day s a f t e r h e  re c e i v e s t h e  d o c um e n t s  a s  i s  s e t  f o r th 

i n  t h e C BC A , o r  a s  l o n g  a s  s i x ( 6) m o n t h s ,  a s  s e t f o r t h i n  t h e  O B C A , 

I �:.; o u 1 d 1 i k e t o d i s  c u s s t h e s e t w o  t i m e  p a ram e t e r  s \·l i t  h M. r . T h o m a s A t  

p re s e n t i n  A l b e r t a  i f  t h e  R e g i s t rar re f u s e s  t o  r e g i s t e r  t h e  a p p l i c an t: s  

o n l y  r e c o u r s e  i s  b y  w a y  o f  mandam u s  and h e  c a n o n  y d o  h i s  i t h  t h  
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c o n s e n t  o f  t h e  A t t o r n e y  G e n e r a l  f o r  Al b e r t a . I f  i n c o r p o r a t i o n  i s  t o  

b e  a m a t t e r o f  r i gh t  I t h i n k  i t  s h o u l d  b e  e n s h r in e d  in t h e  s t a t u t e . 

O TH E R  R E C O MME NDAT I ON S : 

1 .  D o c um e n t s  s h o u l d  b e  r e q u i r e d  b y  s t a t u t e t o  b e  s ub m i t t e d  i n  

d u p l i c a t e . T h e  R e g i s t r a r t o  r e t a in o n e  c o p y  a n d  t h e  o t h e r  t o  b e  r e t u r n e d  

t o  wh o ev e r  s umb i t t e d  i t . 

2 .  Wh i l e  T ab l e  A c o n t a i n s  a p r o v i s i o n s  t h a t  t h e  s ub s c r ib e r s  

t o  t h e  m e m o r a n d um s  s h a l l  b e  t h e  f i r s t  d i r e c t o r s  o f  t h e  c om p a n y , a n d  

I h av e  s e e n t h i s  p r o v i s i o n i n  o t h e r  a r t i c l e s  o f  a s s o c i a t i o n , I t h i n k  

t h a t t h i s  s h o u l d  b e  s e t f o r t h i n  s t a t u t e  s o  t h a t  t h e c o m p a n y  u p o n  

i n c o r p o r a t i o n  h a s a r e g i s t e r e d  o f f i c e , wh i c h  i t  i s  r e q u i r e d  t o  d o  n o w , 

a n d  d i r e c t o r s . 

3 .  Ou r s e c t i o n 2 6  ( 2 )  i s  n o t  a s  b r o a d  a s  s e c t i o n  2 5 8  o f  t h e  CBCA , 

an d wh e n  w e  c om e  t o  th e a c t u a l  d r a f t i n g  i f  m a y b e t h a t  w e  s h o u l d  ado p t 

t h e b r o ad e r  w o r d in g  w i t h r e s p e c t  t o  t h e  p o we r s  o f  t h e  R e g i s t r a r , and 

h i s  p r o c e d u r e s i f  h e  h a s i s s u e d  a c e r t i f i c a t e  c o n t a in i n g a n  e r r o r . 

4 .  I w o u l d  n o t  l i k e  t o  s e e  t h e R e g i s t r a r  h a v e  t h e  p o w e r s  t h a t  he 

h a s u n d e r  t h e  B . C .  A c t  to m a k e  c o r r e c t i o n s w i t h o u t  n o t i f y in g  an y b o d y 

a b o u t t h e m . I f  h e  i s  g o i n g  t o  m a k e  c o r r e c t i o n s  h e  s h o u l d  a t  l e a s t n o t i f y  

t h e  c o m p a n y . 

5. A b r i e f n o t e  

Un d e r t h e  C B C A  t h e f e e  

o n  

i s  

f e e s  p a i d  t o  t h e R e g i s t r a r  u p o n  i n c o r p o r a t i o n . 

$ 2 0 0 . 0 0 an d t h i s  i n c l u d e s  e v e r y  f i l in g  u p  t o  

t h a t  p o in t . Un d e r  t h e  B C C A t h e f e e  f o r  r e g i s t r a t i o n  o f  a c o mp an y  under 

t h e  A c t i s  $ 1 2 5 . 0 0  a n d  t h e  f e e  f o r  r e g i s t r a t i o n  o f  a f o r e i gn c o m p a n y  i s  

$ 2 5 0 . 0 0 ,  a n o th e r  r e f l e c t i o n  o f  t h e  p a r o c h i a l  o u t l o o k in B r i t i s h  C o l umb i a .  

U n d e r t h e  O n t a r i o  A c t t h e  m i n imum f e e  i s  $ 1 25 . 0 0  f o r  an a g g r e g a t e  c a p i t a l  

o f  $ 4 0 , 0 0 0 . 0 0  o r  l e s s . I f  t h e  a g g r e g a t e  c a p i t a l  e x c e e d s  $ 4 0 , 0 0 0 . 0 0 b u t 

d o e s  n o t ex c e e d  $ 1 0 0 , 0 0 0 . 0 0  i t  i s  $ 1 . 2 5 f o r  e v e r y  t h o u s a n d  o r  f r a c t io n a l  

p a r t  t h e r e o f  i n  e x c e s s  o f  $ 4 0 , 0 0 0 . 0 0 .  F r o m  $ 1 0 0 , 0 0 0 . 0 0  t o  $ 5 0 0 , 0 0 0 . 0 0 

i t  i s  $ 0 . 6 5  p e r t h o u s a n d , f r o m $ 50 0 , 0 0 0 . 0 0 t o  $ 2 , 0 0 0 , 0 0 0 . 0 0 i t  i s  $ 0 . 30 

p e r t h o u s a n d  an d e x c e e d i n g  $ 2 , 0 0 0 , 0 0 0 . 0 0 i t  i s  $ 0 . 2 5 p e r  t h o u s an d  . 

• . . 2 0 



2 0 .  

I t  may well be t h a t  t he f ee wh i c h  i n c reases w i t h t he amou n t o f  t he 

a u t hor i z ed c ap i t a l, wou l d  d iscou r a ge comp a n ies f rom b ei n g  i n c orp or a ted 

w i t h  very lar ge n umbers of no p ar v a l ue sh ares . T here is no p a r t i c ul a r  

p o i n t  i n  h a v in g  a max imum v alue p er sh a r e  o r  a m a x i mum amoun t in t he 

a g g reg a te f o r  n o  p a r v a l ue sh a res u n less f ees a re t o  b e  reg ula ted in 

t h is manner . T he sp ec tre of f r ivolous i n c or p or a t i o n s  w i t h  ex c essi ve 

n umbers o f  no p a r v a lue sh a r es a u t hor i zed, d oes not s eem t o  h a ve b een 

o f  a n y  g r ea t c on cer n to either the Federal Governmen t or t he Br i t i s h  

Columb i a  G o ver nmen t . Wh i le t he Alb er t a  A c t h a s  d ispensed wit h  a g o o d  

numb er o f  n u isan c e  c h a r ges I would r ecommen d t h a t  t he f ee u p on cor p o r a t ion , 

a n d  t he a nn u al r ep o r t  f ee b ot h  b e  i n c reased, a n d t h a t  a s  many o f  t he 

o t her f ees a s  p o ssi b le b e  a b a n doned . I t  is a losin g  p roposi t ion t o  t ry 

and b ill f o r  $ 2 . 00 i tems . 


