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T HE COURTS AND FAMILY LAW 

A .  I NTRODUCTION 

1. Pu rpos e of Pro ject 

The re i s  inc reased inte rest in family law by ju dges , 

lawye rs , docto rs ,  sociologis ts and · crimino l og i s ts . The 

traditional social ins titutions are becoming les s  e f f e qti ve 

machinery to govern and cont ro l  the action s  of men . Family 

p ro blems are increas ing rap idly in terms of homele s s  

c hi ldren, j uveni le del inquents , wel fare mothe rs , ma ri tal 

p roblems and f amily b reakdowns . The legal sys tem has 

found itself wi th a g re at ·e r  and greate r  role in dome s t i c  

dis cipline and f ami ly rehab i l i tation.  Thes e  pro blems can 

only be res olve d wi th the bes t legal and social machinery 

of the 2 0 th centu ry .  

I t  is the pu rpos e  of  this  pape r to examine the pres ent 

organi zation ,  j urisdiction and o peration of the court sys tem 

in Al be rta in the f i e l d  of fami ly law and to place before 

the Ins titute f o r  its  cons ide ration sugges tions f o r  imp roved 

legal mac hi ne ry . It mus t  be emphas i z ed that thi s  p ap e r  i s  

not conce rne d with the sub s tance of  fami ly law o r  the 

whol es·ale re fo rm of l aw ;  rather i t  i s  an examination of the 

s truc ture of the s ystem wi th a vi ew to p roviding the bes t  

admini s tration of ·t.he e xi sting law an d the most effective 

use o f  e xi sting s e rvices . Its aim i s  to enab le the Ins titute 

to reconunend a cou rt s yste� whi ch wil l  re solve family matters 

wi th the maximum of expedition and un de rs tanding and a 

min i mum of expe ns e  and confus ion ,  make the best us e of 
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p rofe s s ional guidance , coun s e l l ing and s o c i al s e rvices as 

they now e xi s t  and as they may exi s t  in the futu re and be 

readi ly adaptable to meet the changin g needs of s oc iety . 

In evaluating the various alte rnatives ,  emp has i s  wil l  be 

place d on making the rec o mmendation s  as comp l ementary as 

pos s ible to th e p re s ent court system and making p roposals 

wh ich can be put into e f fe ct with as little p ra ctical and 

l egal difficulty as poss ib le .  

2 .  His t or y of Pro j ect 

The F·amily Court sys tem has been unde r study in 

Alberta for s ome time . In 1966 the Law Soc iety of Albe rta 

e s tab l ished a c o mmittee unde r the chai rmanship of Stuart 

S .  P urvis , Q.C., t o  exami ne the p os s ibi l i ty of a c ivi l 

legal aid p lan . B ecaus e the c ommi ttee dis c ove red that 

the maj o ri ty of c as e s  whe re civil le gal ai d was requi red 

we re fami ly law matters , a s ub- commi ttee was ap po inted to 

investigate ·the j urisdiction and ope rat ion o f  court s  

adminis te ring fami ly law i n  the P rovince of Alberta . As 

a re sult of  the i r  rep ort the Law Society of Albe rta app roved 

in p rinciple three s tructural changes : 

(1) the c re ation of a Family Law S e ction o f  
the. :Tr.ial. Division o f the Sup reme Cou rt 
o f  Albert a, 

(2 ) t he c reation o f  a Department o f  Court 
S er·vices whi ch could p rovide ass istance 
to the cou rt f rom other p rofe ss i on s  in 
the f ie ld of the b ehavi oural s cience s , 

(3) the establishment of  an Advis o ry 
Committee of  c i ti z en s  to ass i s t ,  
advi s e and co-o rdinate the new cou rt 
di vi s i on and partic ularly to as s i s t  
i n  achieving acceptance and suppo rt 
f rom the c ommunity . 
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In 1968, the Law Society pre s ented thi s p l an f o r  a Family 

Court to the Attorney- General for Alberta , who i n  turn 

re que s ted the Insti tute of Law Re search and Reform to 

prep are a comp rehensive s tudy of the Fami ly Court sys tem 

i n  Alberta with a view to making spe ci f i c  recommendations 

to the government .  In the following year , Datamation 

Centres Ltd . undertook a s tudy of poss ible computer 

app lications to the Fami ly Court p lan of the Law S ociety , 

primari ly in the e nforcement of  alimony and maintenance 

orders . Although thi s pr oj ect fol lows upon many inquir i e s , 

s tudies and reports , i t  is  not bas ed on their conclus ion s  

or propos als ; rather , i t  attempts t o  b e  a fresh look at 

the who le area of the Fami ly Court sys tem . 

3. Me tho d of  Treatment 

The concep t of a Fami ly Court i s  an outgrowth of the 

p hilos ophy whi ch led to the Juven i le Court movement in the 

firs t half of the 20th century . The first Juveni l e  Court 

was es ·tablished in 1899 i n  Chicago , I ll inois , by the 

combined e fforts of social workers ,  c ivic leaders , organi ­

z ations an d a co mmi ttee of  the Chicago Bar Ass o ciation . 

Thei r  obj ective was to remove the " chi ld in trouble " from 

the regular adult c riminal courts , to conduct hearings in 

a les s  formal court s etting and make a disposi tion in the 

bes t interest of the p ar ti cular chi ld all to the end that 

the chi ld be treated as a "de linquent " to be guided and 

co rre dted and not as a criminal to be puni shed . It was 

the opinion of the late Ros coe Pound that the es tab li s hment 

of the Juvenile Court movement was the greatest s i ngle 

e vent in Anglo-American j uri sprudence s ince the Magna Carta . 

Whi le this may be overstating the case somewhat , i t  was an 

e vent of maj o r  impor tance for the legal sys tem . Not only 

did the movement res ult in a new attitude towards chi ld 
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offenders , but , as i t  became cle ar that the Juveni le Court 

was handicapped without general f ami l y  j urisdicti on , it 

led to the development of the Family Court wi th extensive 

jur isdiction to de al with the "fami ly in trouble " .  

Alberta has been in the fore front o f  the Juveni le 

and Fami ly Court movements in Canada . The Alberta Fami ly 

Cou rt Act of 19 5 2 1 was one o f  the first of  i ts kind in 

C anada a nd has been con sidered a progres sive model for other 

j uri s dictions . The present Fami ly Court in Edmo nton evolved 

un de r  the di recti on of Judge Bi s s ett in the l ate 19 5 0 ' s  

and ·Judges Hewitt and Kanke wi tt in the ear ly 19 60 ' s .  S ince 

the late 1950 's the Fami ly Court has continued to grow 

along s i de �f i ts counterpart , the Juveni le Court , whi ch 

was s et up fi rs t  half o f  the 20 th century , adopting i ts 

te dhnique � and procedure s .  In 19 68 the Juven i l e  and 

Fami ly Court o f  Edmonton handled over 5 3 0 0  cases , 18 0 0  o f  

the �e being j uveni le c as e s , 80 0 chi ld neglect and 2 70 0  

Family Court cases ;  thi s repres ents a 70 % increas e i n  volume 

over 19 63. 2 B oth courts have an important and increas i ng 

role in s ecuring the well-being of  the fami ly uni t . 

In t hi s  p ro j ec 't ,  eve ry effort has been made to engage 

t he attitudes , knowle dge and experience of lawyers and 

j udge s ,  e �pecially thos e who a re invo lved in adminis tering 

f amily law. In 19 69 Judge Norman He wi tt prepared for the 

Ins titute a s tudy o f  the exi s ting admini stration f ami ly l a w  

and w. H .  Hu rl burt undertook to draf t a p re liminary . 

working-paper o f  thi s  p ro j ect whi ch was then circulated 

among inte rested p e rs on s . In rep l y  to Mr. Hur l burt 's 

wo rking-pape r, Judge Mar j ori e  Bowker prepared a thorough 

comme ntary with re c'ommendations based on her experi ences 

as Juve nile and F ami ly Court j udge . Mes s rs . Trevor Anderson 

and Wil l iam S tevenson , Profe s s ors of La w at the Univer s i ty 



of Alberta , have also contri buted their help ful cri tic isms 

and suggestions to thi s
.

proj ect . In prep aring thi s  p ap er 

many of  their obs ervations and recommendations have been 

incorp orated into i ts pages . 

B .  JURIS DICTION IN FA MILY LAW MATTERS 

1. De .finition o f  Fami ly Law 

The f ield of s tudy should be defined and limi ted . 

Fami ly law, however ,  defies any prec i s e  definition or 

limitation . 
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The word " f ami ly "  i s  a f lexi ble expres s i on whi ch has 

had various meanings throughout hi story , ranging from a 

house , to a race or a group of  peop le . In e arlier time s , 

the fami ly con s i s ted of  all persons l iving in the house-

hold includin g the s ervants ; in later times , those nearly 

connecte d by b lood or affinity were the only persons included 

within the fami ly , whether living in the s ame hous ehold or 

not . F ina l ly 1  the word has come to mean a collective body 

of pers ons who l ive in one household and under . one head or 

management 1  but when used in reference to a wi ll , the meaning 

of  family is res tricte d to chi ldren and does not include a 

spouse . 3 It i s  impo s s ible to o f fer a comprehens ive 

definition and the best one can sugges t  is that the fami ly 

is t he bas i c  s oc ial unit whi ch the state recogni z es through 

c ertain laws . 

With thi s  unders tanding o f  the word " fami ly " , the 

terin "family law" ref er·s to that body o f  law that re lates 

in whole or in part to the bas i c  social uni t  of  husband , 

wife and c hi ld ren . The tes t  to be applied to di s tinguish 
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family la w from other branche s of  la w ,  i s  whether the lega l 

controversy ari s e s  out o f  one ' s  s tatus as a chi ld or a s  a 

member o f  the fami ly uni t .  This c learly includes the 

formation and di s s olution or annulment of marri age and the 

respective rights and obligations of husband and wi fe , 

j ud icial s eparation , al imony , maintenance and the devo lution 

of mar i tal p roperty , chi ld cus tody , acce s s  and s upport ;  i t  

a lso inc ludes criminal charges whi ch arise from fami ly dispute s , 

s uch as husband- wi fe as s aults , thr e ats , non- s up port and li quor 

comp la ints , as we l l  as neglected chi ldren , guardianship and 

wardship of chi ldren , adoption and paternity proceedings , 

j uvenile de linquency and all other cases involving the 

relationship betwe en member s of a fami ly uni t .  Daigaram 1 on 

p ages 2 0 and 2 2 shows the l ega l matters which wil l  be taken 

to be inc luded in fami ly law. 

Fami ly l aw matter s invo lve serious man i fe s tations o f  

fami ly de terioration o r  breakdo wn .  Neglected or de linquent 

children indi cate a fai lure of fami ly contro l s ; cus tody 

di sputes indi cate a col l apse of the fami ly ' s  p rote ctive 

function ; adoption proceedings are des igned to s e c ure 

rati fication o f  a ne w fami ly re lationship that wil l  protect 

the chi ld ; and as s aults and other disorderly behaviour 

wi thin the immedi ate family usually connote a serio us deteri o­

ration o f  the marriage re lationshi p. These underlying factors 

are .the real i s s ues in fami ly la w and they cannot be j us t ly 

s ettled without re ference to the tota l fami ly interre lation . 

Interpersona l re lationships are the province not only of  

fami ly law,  but a l so of  social profe s s ions and fields of s tudy-­

sociology , crimino logy and psycho logy . If the law is to 

attempt to remedy or prevent the ultimate problem o f  fami ly 

breakdo wn ,  a s  wel l  as to punish or compensate the p ar ties 

affected wi th fami ly problems , it  must uti l i z e  the obj ectives 

and techniques of  the s oc i a l  di s cip lines . This proces s i s  

individuali zed o r  social j us ti ce . 



2 .  P res ent S ituation 

It  i s  important that the exi s ti ng Fami ly Court 

structure and j urisdiction be thoroughly exp lained and 

understood . Five courts admin i s ter f ami ly la w in Alberta 
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as defined in thi s  paper : the Supreme Court of Alberta , 

Di strict Court ,  Fami ly Court , Juveni le Court and Magi strates ' 

Court . The j ur isdiction of each court i s  fairly clearly 

des ignated in federal or provincial legi s lation , although 

there are some ser ious questions o f  j uri sdict�on , dup l ication , 

overlapping and undes i rable confus i on . 

The reasons for the divis ion o f  j uri sdiction between 

Parliament and the provincial legi s l ature are hi s torical 

and constitutional . H i s toric al ly , there has been no organi z ed 

cons� de ration o f  f ami ly l aw .  In England the Judicature Act 

of 1 8 7 3  marke d  t he fus ion of  courts o f  equi ty and common 

law into one court system ,  as described in the judgment 

of Lo rd E s her , M. R . , in Byrne v .  Bro wn ( 1 8 8 9 ) , 2 2  Q . B . D .  

65 7 at page 666 : 

One o f  the chief obj ects of  the Jud icature Ac ts 
was to s ecure t hat , where ver a Court c an s ee in 
the tran s acti on brou ght bef ore i t  that the rights 
of one o£ the p a rties wi ll or may be s o  a ffected 
t hat under· the forms of law other actions may be 
brought in respect of t hat trans action, the Court 
s ha l l  have po wer to bring all the parti es be fore 
it , and determine the rights of all in one 
proceeding . 

Af ter 1 8 7 3 , new judicial needs developed that were outs ide 

the s cope o f  the exis tin g  co urt s ys tem. As a res ult , ne w 

courts and tribunals were created often with no clear 

def inition of  j urs idiction between them . The exi s ting 

Family Court an d the Juveni le Court are such cre ations . 
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Under the British North Amer i c a  Act ,  18 67 , 4 there 

is a divi s ion in the admini s t ration and j urisdiction of  

fami ly law between Parliament and the p rovincial legi s ­

lature . According t o  s ection 9 6  of  the B . N . A .  Ac t, Par liament 

alone appoints j udges to exercis e  the j ur i s dicti on of the 

S upreme Court and Distr ic t  Cou rt, o fter referred to as 

superior courts . 

s . 9 6. The Governo r· General sha l l  appoint 
the Judges of  the Superior , Di strict and 
County Cour ts in e ach Province ,  except thos e  
of the Courts of Pro bate i n  Nova S cotia and 
Ne w Bruns wick . 

At the s ame time , the pro vincial legi s lature has the exclus ive 

powe r  to make laws in many matters rel ating to provinci al 

courts ,· 

s . 9 2 {14 ) . The Admini s tration of  Justice 
in the Provi n ce ,  including the Constitution 
Maintenance , and Organi zation of  Provincia l  
Courts ,· both o f  Civi l and of  Criminal 
·Jurisdiction ,  and including Procedure in 
Civi l Matte rs in tho s e  Courts . 

Thi s  mea ·ns  .tha t  all Provincial cou rts , both criminal and 

ci vi l, a re ·adminis te red by the Province . However , the 

p roce dure in c riminal courts and in s ome c ivi l proceedings 

is unde r t he j uri sd iction of  the fe deral government and 

furthe r, the j udges ·in t he D i s t rict and Sup reme Courts are 

federa l ly- appointe d, whi le the magi strates , j uven i l e  j udges 

and Fami ly Court j udges a re p ro vincially- appointed . At 

the pre s ·en t  time these c ourts have the j ur i s diction to 

hea r  all matters ,  even thos e within the exc lus ive j u ri s ­

diction of  Par liament ; however ,  under s ection 10 1 of the 

B . N . A. Act, Pa rli ament i s  empowered to es tab l i s h  additional 

courts "for the better Admin i s tration o f  the Laws of  Canad a "  
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and it  i s  not inconceivab le that in the future Parli ament 

may es tabli sh i ts own courts to admini s ter federal ma tters . 

( S ee , for example , the current Federal Court Bi ll . ) I t  

goes wi thout f ur ther di scus s i on that a provin c ia l ly- appointed 

j udge does no t have the power to adj udi c ate on matters in 

the exclus ive juri sdicti on of federally- appointed j udges . 

There i s  also a d ivis ion of  j urisdicti on in fami ly 

law .  Under s ection 91 ( 2 6 )  Par l iament has exc lus ive j uri s ­

d ic tion in matters re lating t o  " Marr i age and Divorc e " . At 

t he s a me time , under s ection 9 2 (1 3 )  the provincial legi s­

lature has e xc lusive power to make laws in matters re la ting 

to " Property & Civi l Rights in the Province " . " P roperty & 

Civi l Ri ghts i n  the Province " i nc lude matter s  of custody , 

acces s , alimony and maintenance ,  but these s ame mat ters may 

also be anci l lary to " Marri age and Divo rce " .  

Until recently , wi th minor e xcep ti ons , the federal 

government had done little in the f ield of Marriage and 

Divorce . The new federal Divorce Ac t5 changes thi s , an d 

in legi s lating for divo rce , it also provides for corol lary 

relie f  by way of alimony , mai ntenan ce , cus tody and acces s .  

As the corol lary rel i e f  i s  only anci ll ary to a divorce 

action , i t  i s  not clear whether if the petition is  unsucce s sful , 

suc h relief may be granted ; 6 nor i s  i t  c le ar whe ther , i f  the 

petitioner fail s  to make app lication for such re lief at the 

trial of the di vorce petition , he or she i s  out of  court for 

good s o  far as re lief under the Divorce Act is concerned .
7 

The constitutional s i tuation in matter s  of al imony , mainte­

nance and cus tody , is not in al l cas es ent i re l y· clear s o  

far a s  the j uris d iction o f  the Family Co ur t  i s  concerned . 

It is  arguab le that thes e matters , particu l ar ly al imony 

and cus tody , re late only to " Property and Civi l Rights 

in the Province "  and that the f eder al legi s l ation i s  ultr a  

vires . The Appel late Divi sion of the Supreme Court of 
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Alberta has he ld the corollary re l ie f  p rovi s ions intr a 

vires in Heikel v .  Heike l ( 19 70 )  12 D . L . R . ( 3d )  3 11, 

agreeing with the Mani to ba Court of Ap peal in Whyte v .  

Whyte ( 19 69 )  7 D . L . R . (3d )  7 .  On the other hand , to the 

extent that they may re late to " Marri age and D ivorce " and 

the federa l leg i s l ation has occup ied the f i e ld , then the 

provincial legis lation can no t  s tand in case o f  conflict . 

The ne w Divorce Act doe s  no t include j udicial separation 

of the devolution of mari tal property and to obtain s uch 

re lief from the court ( at least whi l e  the D ivor ce Rules 

remain unchanged) ,  an ac tion separate from the divorce 

action mus t be commenced . I t  is  also arguable that j udicial 

s ep aration , a s  an alteration or modi fi cation of the mari tal 

s tatus , may be wi thin the field of  federal legi s lation under 

section 9 1 ( 2 6) of  the B . N . A .  Act .  

There are twi l ight zone s where the federa l and 

provincial legis lation overlap and where the exact de lineation 

of the are as of j ur i s di c tion remains to be carri ed out . In 

any event, where the subj ect matter of leg i s lation f a l l s  

within section 9 1  of the B . �. A .  Act , it  appears that Par liament 

has the po wer to des ignate , as it has done in the D ivorce Act ,  

the court whi ch wi ll admini s ter the legis lation ; and i f  

Parliament s o  provides in such a case , or i f  the j ur i s di ction 

would normal ly be exerci s ed by a S uperior , District or 

County Cour t ,  the Governor General in Council would have the 

sole authori ty to appoint the j udge s of the court by virtue 

of section 9 6. 

The p resent j urisdiction in fami ly law of the courts 

appointed by the p rovince and the courts app ointed by the 

Governor General in Council can be outlined as follo ws : 
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( a )  Courts appointed by the Province 

There are three courts appo inted by the Province : 

( 1 ) Magis trate ' s  Court has j urisdicti on in many 

criminal matters under the Canadi an Crimina l Code . This 

j uri sdiction includes o f fens e s  whi ch pertain to fami ly law 

matters , such as section 1 8 6 ( 2 )  ( a ) , being non- support 

charge s ;  s ection 2 3 l ( b )  where a husband a s s aults a wi fe , a 

wi fe ass aults a husband or a parent a s s aults a chi ld . and 

s ection 71 7 where a person fears a member of hi s fami ly wi l l  

caus e inj ury to him or h i s  wife o r  chi ld or wi ll damage his 

property . Magis trates also have j urisdi ction to hear 

comp laints under section 1 0 0  of  the Liquor Contro l Ac t ,  

1 9 5 8 , 8 
pro tection order s under section 2 7  o f  the Dome s tic 

Relati ons Act and to try j uveni les over fourteen years 

who have been trans ferred by an order o f  the Juveni le Court . 9 

Upon the proclamation of  the 1 9 70 amendment to the Magi s ­

trates and Jus tices of  Pe �ce Act , 1 0  magis trates wi ll be 

known as " provincia l  j udges " .  

( 2 )  The Juven ile Court . Each j udge of the S upreme 

Court of the province , e ach j udge of the Dis trict Court o f  

the province and each magis trate i n  the province i s  e x  o f f i cio 

a j udge of  the Juveni le Court , but " i s not required to act in 

such a capaci ty unles s  wi lling to do s o . "  The powers of  a 

Juveni le Court j udge are set out in the Juveni l e  Del inquents 

Act ( Canada ) . 11 

6 ( 1 )  Every Judge o f  a Juveni le Court in 
the exercise of hi s j uri s di ction a s  s uch , has 
all the po wers of a magistrate . 

Proceedings in thi s court may be as informal a s  the ci rcum­

s tances wi l l  permi t .  Empha s i s  is  p laced not on puni shing 
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the of fender , but provi ding the de linquent chi ld with " he lp 

and guidance and proper supervi s ion " . 

The two maj or areas o f  j urisdiction o f  thi s court are 

j uveni le of fenders and neglected chi ldren . Under the 

Juveni le Delinquency Ac t (Ca nada) , a j uveni l e  delinquen t i s  

de fined a s  

s . 2 ( h )  • . •  any chi ld who vio la tes any 
provi s i on o f  the Criminal Code or of any large 
Dominion or provinc ial s tatute , or o f  any by- la w  
o r  ordinance o f  any municip al i ty , o r  who is 
gui lty of s exual i mmorali ty or any s imi lar form 
o f  vi ce , or who is l i ab le by reason of  any o ther 
act to be commi tted to an industr i a l  s chool or 
j uvenile re formatory under the provis ions o f  any 
domin ion or provincia l s tatute . 

In Alberta , the maximum age for j uveni le offenders i s  s ixteen 

for boys and ei ghteen for girls . Alberta is the only 

province without a uni fo rm age and the general trend i s  to 

s e t  eig hteen as the age for a l l  j uveni le offenders . 

The Juveni le Cour t has j uri s di ction in temporary ward­

ship cases  and a l l  matters relating to negle cted chi ldren under 

Part 2 o f  the Chi ld We l fare Act . 1 2  Thi s j urisdi ction i s  

shared by the D is trict Court . Permanent wardship matters 

are the exclus ive j urisdiction of  the Distri ct Court . 

In each town or city there is connected with the 

Juveni le Court probation o f f i cers who are o f f i cers o f  the 

court , appointed under Part 4 o f  the Chi ld We l fare Act .  

They have all the power s o f  a peace o f f i cer for the purpose 

of performing and di s charging their duties as probation 

o f f i cers and are des i gnated.by the court to supervi s e  j uveni les 

p laced on proba tion . Under the terms o f  the Juveni l e  

Del in quents A c t  ( Canada)  each Juvenile Court may have a 
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Juveni le Court Committee . The pro bati on officers are to 

meet wi th and receive advice from the Juveni l e  Court Commi ttee . 

In the urban areas , chi ldren ' s  aid societies are to be ex 

officio committees ,  while in other are as , the court may appoint 

the co mmi ttee upon pe ti tion . Thes e  commi ttees are to ac t 

wi thout remuneration and are given l imited rights to attend 

the proceedings of the Juveni le Court . I t  would appear , 

however , tha t  the advi sory capacity of  the Juveni le Court 

Commi ttee i s  directed more to individual cases be fore the 

court , rather than to its general operation . So far as 

Alberta i s  concerned thes e  provi s ions are a dead letter . At 

the pre s ent time , there i s  no active committee i n  any of  the 

areas of  the province . 

( 3 )  The Fami l y  Cour t o f  Alberta whi ch i s  a court o f  

record , has the wide st j uri sdi ction of  any Family Court in 

Canada . Under the Fami ly Court Act , 1 3  a provincial ly­

appointed j udge of  the Fami ly Court has j urisdi ction wi th 

respect to : 

( i )  maintenance orders for deserted wive s 
and fami l ies under s ection 2 7  of the 
Domesti c Relations Act ; 

( i i )  maintenance or ders under the Reciprocal 
Enforcement of  Maintenance Orders Act ;  

( ii i )  certain charge s agains t adults under The 
S choo l Act ,  1 9 70 ;  

( iv)  certain charges agains t  adult persons 
under the Chi ld We l fare Act ;  

( v )  charge s  triable on summary conviction 
under section 1 8 6 ( 2 )  ( a )  of the Criminal 
Code (non- support charges ) ;  

(vi ) common a s s ault charge s under secti on 2 3 1  
( 1 ) ( b )  o f  the Crimina l Code where a 
husband ass aults a wi fe , a wi fe as s aults 
a husband , or a parent ass aults a chi ld ; 
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( vi i } charge s ,  tri able o n  s ummary conviction 
under any other act or s e ction where , 
in  the o pinion o f  the Lieutena nt Governo r 
in Co unci l, it i s  appropr i ate for the 
j udge of a Fami ly Court to deal with 
them ; 

(vii i }  enforceme nt o f  S upreme Court alimony o r  
maintenance orders , but wi thout the 
juri sdi ction to vary the S upreme Court 
orders ; 

( ix }  custody o f  chi ldren whose parents are 
living apa rt from one another ; 

( x }  right o f  acce s s  to such chi ldren . 

Upon his appointment the Fami ly Court j udge i s  also appointed 

to the o ff i ce of magi strate and acting in thi s  capacity , 

hears matters under sections 2 3 l ( b }  and 71 7 of  the c.c.c. 

and s ection 1 0 0  of  the Li quor Control Act ,  1 9 5 8 . 

The procedure in this co ur t  i s  s imp li f ied . An 

app l i cant co mmences a proceeding by s wear in g an a f fidavit 

and s e rving all intere s ted parti es with wri tten not i ce to 

ap pear at the hearing o f  the application . Mo st of the 

matters are heard wi thout legal representation, a lthough 

lega l aid i s  usua l ly avai lable i f  re quired . In matter s  of  

custody , access , ma intenance and enforcement , an a pp l i c ation 

is neces s ary for each and every i s s ue to be heard by the 

cour t and each ap plication is heard separate ly , although 

often on the same day. At the dis cretion of the j udge , 

any matter may be heard in camera . 

The organ i zation o f  the Fami ly Court inc ludes more 

than the j udi ci al machinery . By virtue of section 5 of the 

Fami ly Cour t Act , p robation of fi cers , c lerks of the Juvenile 

Court and o ther officers and emp loyees appointed pursuant 

to the Juveni le Court Act , 1 4  act as far as poss ible in the 

s ame capaci ty a nd have the s ame p o wers and duties in 

relati on to the Family Court a s  they have in re lation to the 
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Juveni le Cour t . The probation o f fi cers are under the 

direction of the j udge s o f  the Fami ly Court and perform such 

duties as are as s igned to them by the j udges . The term 

" probation officer "  in the Fami ly Court has been amended in 

practice to " court coun s e l lor " . 

In Edmonton the Fami ly Court is compos ed of  several 

s ections each with spe c i f ic dut ies and respons ib i lities and 

under the di re ction of the chief court coun s e l lor:
1 5  

{a ) The court repor ter s ection has the duties 
o f  trans cribing in court , preparing 
tran s cr ipts , court order s , summons e s  and 
warrants ; 

{b ) The court services section , whi ch consists 
o f  a s tenographer , the receptioni s t  and a 
fi ling clerk i s  primari ly respons ible for 
arranging the cour t calendars for the j udges , 
preparing informations and comp laints and 
attending to correspondence ; 

{c ) The accounts and o f f i ces s ervice s ection 
i s  responsible for the receipt and p ayment 
out of monies under the court ' s  maintenance 
order s . As a general rule , the maintenance 
orders contain provis ions that moni es are 
paid directly to the Fami ly Court . This 
section records fine s , dep artmental financial 
returns , s tati s tics , as wel l  as take s c are 
of the court dockets and the te lephone 
s wi tchboard operations ; 

{d ) The enforcement s ection cons i s ts of  one senior 
court coun s e l lor and 4 court coun s e l lors . 
This  section i s  respons ible for the co l lection 
of maintenance arrears once the court has 
ordered a p ayment of maintenance .  In the 
event p ayment is  not made , the en forcement 
couns ellor contacts and s eeks an exp lanation 
from the party which i s  to make the payment . 
I f  a reasonable explanation is  not made , the 
enforcement counse llor takes the necess ary 
s teps for an enforcement action . In the 
event that the circums tances of ei ther p arty 
to the order change , the enforcement couns e l lor 
advis es the p arty as to his or her right to 
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vary the origina l order and may as s i s t  the 
party in prepar ing the app lication to vary ; 

( e )  The intake s ecti o n  which cons i s ts of  3 court 
couns e l lo rs has two functions : 

i )  To advise persons with marital or fami ly 
problems as to the remedi e s  avai lable 
to them or to ref er them to profes s i onal 
agencie s . In the event that court action 
is to be taken , the counse llor prepares 
the affidavit or c omplaint and arranges 
to have the p arties app ea r  in court ;  

i i ) To inves tigate the circumstances of  the 
partie s  s eeking cus tody o f  chi ldren and 
to appear at the hearing to give evidence 
as to the findings ; 

( f )  The solicitor of  the Fami ly Court acts as a 
legal advis or to the court counse llors as we l l  
as t o  thos e persons who are referred to the 
solicitor for legal advi oe in fami ly matters . 
He a l s o  p rosecutes charges be ing p roces s ed in 
court and prepare s  cas e s  for pres entation under 
the Reciprocal Enfo rcement o f  Orders Act .  

Calgary also has a highly developed organi zation . I t  i s  

thi s admi ni s trat i o n  and organi z ation that makes the exi s ting 

Fami ly Court a unique court .  

The Family Court may exerc i s e  i ts j urisdi ction through­

out Alberta . There are Fami ly Courts e s tabli shed in the f i ve 

maj or c i ties--Edmonton , Cal gary , Red Deer with Lethbridge and 

Medic ine Hat combined- - and smal ler operations in Fort 

Mc Murray and Peace River . Under the Fami ly Court Act ,  the 

j urisdi ction o f  the j udges i s  not res tricted to parti cular 

di s tri cts and at the pre sent time , there is the beginning o f  

circuit court systems operating out o f  the five urban centres . 

In 1968 the Edmonton court vis i ted Vegrevi l le , Vermi lion and 

Camrose ;  the Calgary co urt covered Drumhe l ler and the Re d 

Deer court extended to Rocky Mountain Hous e and Ponoka . The 

court in Lethbr idge and Medicine Hat also included Blairmore 

and Fort McLeod . 



17 

Although the Juveni l e  and Fami ly Courts are s e t  up as 

two separate courts of la w ,  in practi ce , whe re there are 

Fami ly Courts the two courts tend to operate as one . I n  

Alberta al l j udges with Fami ly Court appo intments are a l s o  

appointed Juveni le Court j udges , so that in the five maj or 

ci tie s all Juveni le and Fami ly Court matters are heard by 

the s.atne j udges , acting either a s  Juveni le or Fami ly Court 

j udges . In the rural areas where there are no Fami ly Court 

j udge s , the magis trates act in their capacity as Juveni le 

Court j udges a long wi th the ir other dutie s . 

(b) Courts appointed by Canada 

There are two sup erior courts whi ch adminis ter fami ly 

la w in Alber ta: Dis tr i ct Court and S upreme Court . 

( 1) The D i s tri ct Court exerci s e s  ori gina l j uri sdi ction 

in only a few fami ly la w matters : guardi anship and cus tody , 

wards hip , adoption and paterni ty proceedings . Under Part 8 

of  the Domes tic Relations Act , the S urrogate Cour t s i tting 

in chamber s and the S upreme Court have j urisdi ction in 

guardianship , cus tody and acce s s  matters . I n  al l matters or 

app lica tions touching or re lating to the appointment , contro l 

or removal o f  guardi ans , the securi ty to be given , the cus tody , 

control of or right o f  access to an infant and other wise , the 

S urrogate Court has the s ame po wers ,  j ur i s di cti on and authori ty 

as are given by the Judi cature Act to the S up reme Court , 

although thi s  provi s ion does not deprive the S upreme Cour t 

of  j ur isdi ction in such cases . The District Court also has 

exclus ive j urisdi c tion to hear permanent wardship app l ications 

and it shares j uri sdi ction in temporary wardship and neglected 

chi ldren applicati ons with the Juveni le Court , pursuant to 

Part 2 of the Chi ld We lfare Act . Under Part 3 of the same 

Act ,  the Dis trict Cour t has sole j urisdi ction to hear 

app lications for adoption and al l paternity proceedings are 
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within the exc l us ive j ur i s di c tion of the D i s trict Co ur t  by 

a 19 70 amendment to Part 2 of the Maintenance & Recovery 

Act . 16 In hearing these matters emphas i s  is p laced not so 

much upon an adjudication of conf l icting claims in an 

adversary sys tem as upon determini ng the bes t interes ts of 

the partic ular per s o ns involved . 

The mos t  impo rtan t p art o f  thi s  co urt ' s  j ur i s di ction 

in fami ly la w is in wardships and adoptions . The s e  invo lve 

the cons ideration o f  reports provided by the social s e rvices 

of the Dep artment of  Chi ld We lfare . The co urt doe s  not 

have any s ocial s e rvices of  i ts o wn ,  b ut it can avai l its e lf 

of  the s e rvices o f  the Director of Chi ld Welfare and the 

Fami ly Court . More often than any other court that hears 

fami ly law matters , the D is trict Co urt vis i ts a s ubs tantia l  

number of  centres througho ut the province i n  i ts circ ui ts . 

{2 ) The Tri al D ivis ion o f  the S upreme Co urt o f  Alberta 

is  the highes t  court of  general tria l  j uri s di ction in the 

p rovince . I t  i s  pre s ently compos ed of  the Chie f  Jus t ice of  

the co urt and e l eve n other j udges . Under the ne w Divorce 

Act , thi s  court is des igna ted as the trib unal to exerc i s e  

origina l j ur i sdiction i n  divorce and , a s  coro l lary re l ie f  

only , t o  grant a l imony , maintenance ,  c ustody and acces s  orders , 

interim or other wi s e , whi ch may be vari ed or res cinded by the 

co u�t as the circums tances of the parties change . Apart from 

the Divorce Act thi s  co urt ha s j ur i s di ction in c us tody under 

the Judicat ure Act , 17 as derived from the old Co ur t  of  

Chancery . This  court a l s o  has wide fami ly la w j uri s di ction 

under the Dome s ti c Rel ations Act : j udici a l  sep aration , 

devo l ution of mar ital pro perty , inj unctions preventing 

dispo s ition of p ersonal property by a spo us e , n ullity of 

ma rr iage , los s of  con sorti um, res ti t ution of conj ugal rights , 

j actitation of marriage , a l imony , maintenance , order s , interim 



or otherwis e or vari ation of thes e  orders , in addi tion , 

guardi anship and cus tody and acces s of  chi ldren , ei ther on 

independent app lication or on pronouncing a j udgment for 

j udi ci al separation or de cree ni s i . 

1 9  

The j urisdiction of  the S upreme Court in los s o f  

c cnsortium ,  res ti tution of  conj ugal rights and nul l i ty 

proceedings , as well as j udi cial separation and alimony 

actions , predates the Dome s ti c  Re lations Act to the Northwes t  

Terri tories Act , 1 8 8 6 , and the S upreme Court Act , 1 9 0 7  

(Alta . ), c .  3 ,  a s  pre- con federation Engli sh law re cogni z ed 

under p rovinci al legis lation 1 8  and i ri  some o f  thes e  matters , 

the pre- confederation E nglish law s ti l l  in e f fect i s  broader 

than the provi s ions of  the Domestic Relations Act .  

Fina lly , the Alimony Orders Enforcement Act1 9  gives 

power to the S upreme Court and Di s tri ct Court to hold an 

inqui ry and to us e commi ttal powers to enforce alimony or 

maintenance orders . 

The proceedings o f  the superior courts are governed 

by forma l tradi tions , rules of law and rules  of court . The 

courts are founded on the advers ary sys tem whi ch ensures a 

forum where both s ides are given an equa l opportun i ty to adduce 

and he ar all the evidence on whi c h  the deci s i on is to be made . 

At common law ,  no court has the power to conduct a tri al in 

came ra ,  unles s it is s tri ctly nece s s ary for the attainment of  

j ustice to do so and no argument can be lis tened to except 

in the pres ence o f  a l l  parties wi th an oppor tunity to rep ly . 

What evidence i s  admi s s ib le i s  s trictly determined by the laws 

of evidence whi ch exc lude , with s ome excepti on s , opinion evi dence , 

hears ay evidence , simi lar facts , privi l eged communicati ons and 

i rre levant material , to name but a few .  The rules o f  pleadings 

and p racti ce are codi f i ed in the Alberta Rules of Court and 

s tri ctly obs erved in an atmosphere of tradi tion de corum and 

formality . 



DI AGRAM I 

S HOWING T HE P RINCI PAL TYP ES OF FAMI LY P ROBLEMS AND T HE VARI OUS COURTS 
WITH JURIS DI CTI ON T O  HANDL E T HEM 
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Tri al 
Divi sion 

Divorce X ( 8 )  

Coro llary Relief X ( 8 ) 
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Res ti t ution of Conj ugal 
Rights X ( l ) 

Los s  of  Cons ortium X ( l ) 

Inj uncti on Re : Ma rital 
P roperty I X ( l ) 

Jac titation of  Marriage X (1) 
Action for Alimony or 

Maintenance ( not 
corollary to Divor c e) X ( 2 )  
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Enforcement of  Alimony 
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DIAGRAM I ( Continued)  

-

Super ior Courts 

Supreme Dis tri ct 
Court Court 

Tri al ( inc ludi ng the 
Divi sion S urrogate 

C ourt) 

Reciproca l Enforcement 
of Maintenance Orders X ( 1 2 )  X ( l 2 )  

Committal Powers X ( 12 )  X ( l 2 )  

Charges o f  Neglecting or 
I l l- tre ating chi ldren X ( 9) 

Neglected Chi ldren X ( 9) 
Cus tody & Acces s 
( not corollary to 
Divorce)  X ( 3 ) X ( 3 )  

Temporary Wardship X ( 9) 
Permanent Wardship X ( 9) 
Guardi anship CSurrogate ) 

X ( 3 )  
i 

X ( 3 )  

Adoption 
1 

X ( 1 0 )  

Paterni ty Proceedi ngs f X ( 1 1) 

Juveni le Offences 

Fami ly 
Court 

X ( 5 )  

X (6) 

X ( 5 )  

X ( 7) 

--�-- --------�------

I n ferior Courts 

Juveni le Magi s trates 
Court Court 

( X) 

X ( 4 )  

X ( 9) ( X) 

X ( 9) ( X) 

X ( 9) ( X) 

X ( 13 )  ( X) 

1\) 
f-J 
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S tatutes - r ·e Di agram 

1. Domes tic Re lations Act 

2. Dome s t i c Relations Act,  s .  16 

3. Domes ti c  Relations Act, Par t  8 

4. Domestic Relations Act ,  s .  27 

5 .  Family Court Act ,  s .  4 

6. Fami ly Court Act , s .  6 

7. Fami ly Court Act ,  s .  10 

8 .  Divorce Act 

9 .  Chi ld Wel f are Act,  Part 2 

10. Chi ld Welfare Act ,  P ar t  3 

11. Maintenance and Re covery Act 

12. Alimony Orders Enforcement Act 

13. Juve ni le Court Act 

14. Maintenance Order Act 

( X) By virtue of section 7 of t he Juveni le Court Act ,  

Magistrates have j uris diction i n  j uveni le matters . 



3 .  Prob lems and De fects 

There are many serious prob lems and de fe cts in the 

exi s ting s tr ucture of courts dealing wi th fami ly law .  The 

mos t  obvious of thes e is the overlapping and competing 

j ur i s diction of the five courts which adminis ter family 

law .  As ide from the con s ti tutional uncertainties at the 

pre sent time , an app li cant for cus tody and acces s can 
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proceed in the Fami ly Court o r  Magis trates ' Court where there 

is no Fami ly Court , in the Dis trict Court , or in the S upreme 

Court . S imi lar ly , a maintenance order may b e  granted by the 

Fami ly Court ,  Magis tr ates ' Court , Di s trict Court or S upreme 

Court . Of cour s e , any sub sequent order of  a highe r  court 

take s pre cedence over a lower court and accordingly nul li fies 

its effect . Thi s  occurs perhaps mos t  frequently when mainte­

nance and cus to dy orders are granted as coro l l ary relie f  to 

divorce , thus vacating any earlier orders of the Fami ly 

Cour t .  Al l the courts have j uri sdiction to enforce the ir own 

orders and to vary them i f  the circums tan ces warrant it ; 

however , under the Alimony Orders Enforcemen t  Act , where a 

pers on has not made payments required under an alimony or 

maintenance order , the Di s trict Court or Supreme Court may 

ho ld an inquiry and use commi ttal powers to enforce the ir 

orders . A Fami ly Court j udge has s imi lar powers wi th 

re spect to en forcing orders made under s ection 27 of the 

Dome s ti c  Relations Act and alimony an d maintenance orders of 

the Supreme Court ,  but may not vary the latter . S imilar ly , 

guardianship is a matter in the j urisdi ction of the S urrogate 

Cour t or the Supreme Court .  Such competing j uri s diction of 

the courts encourages forum- shopping by l iti gants or by 

parties who have been uns ucces s ful or abs ent in e arli er 

pro ceedings . Thes e examp le s  are not exhaus tive , but serve 

to i l lus trate that there is a multiplicity of matters which 

a number of courts may admini s ter and that s ometimes their 

j urisdi ction i s  exercis ed con s ecutively or concurrently . 
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The second serious problem and defect i s  the fragmented 

j urisdiction of the courts . Under the p resent system there 

are many cases in whi ch no one court can do a l l  that is  needed 

and the li tigants mus t move from court to court to obtain 

comp lete relie f .  Cus tody and maintenan ce may be dealt with 

by the Fami ly Court unti l divo rce i s  s ought , when the who le 

p roceeding mus t  be moved to another court ; but the maintenance 

order wi l l  o ften go bac k to the Fami ly Court for more e f fec­

tive enforcement .  There , ho wever , i s  no j ur s idi cti on to vary 

the order s o  that i t  may have to go bac k to the Tri al Divi s ion . 

Wardship may s tart as a temporary wardship in the Fami ly 

Court and move to the Di s tri ct Court for permanent wardship .  

I t  i s  pos s ib l e  to take a br oader view than one whi ch 

looks onl y  to p art of  the fami ly re lationship , such as  

custody or maintenance . S o  considered , the p roblems are 

i l lustrated by Ros coe Pound in his arti c le :  The P l ace of 

the Fami ly Court in the Judi cial S ys tem: 2 0 

I t  has been pointed out more than once of  
late that a j uveni le court pas s ing on 
delinquency of chi ldren ; a cour t  of di vorce 
j uris di ction entering a s ui t  for divorce , 
alimony , and custody o f  chi ldren ; a court 
of common- la w j uri sdi ction entering an 
action for neces s aries furni shed to an 
abandoned wife by a grocer; and a criminal 
court or domes ti c  re lations court in 
pros ecution for desertion o f  a wi fe and 
chi ld - that all of thes e  courts might be 
deali ng piecemeal at the s ame time wi th 
the di ffic ulties of  the s ame fami ly . Indeed 
the affection of t he wi fe , actions about 
re cei pt of a chi ld's earning s , habeas corpus 
proceeding s to try the immediate cus tody o f  
the chi ld , a proceeding in a j uven i le court 
for contributing to the delin quency of a 
chi ld , and another in a j uveni le court to 
determine what to do about certain speci fi c 
de l in quencies of  the chi ld . 
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The end res ult i s  a lac k  o f  sys tem . Di fferent courts in 

piecemeal proceedings may be trying unsys temati cally and 

often at cros s-purposes to adj us t the re lations and order 

the conduct of a fami ly whi ch has ceased to function as s uch . 

The thi rd serious problem and defect of  the pres ent 

court sys tem is the conflict in phi losophy and app roach to 

th e s ame probl ems among the courts . The Fami ly Court on 

the one hand and the S upreme Court on the other are not 

simi lar in background or j urisprudence . The bas i c  phi losophy 

of the Supreme Court i s  that o f  the advers ary sys tem , 

under whi ch it  is the entire respons ibi lity of  the parti es 

to p lace j us tici able points be fore di spas s ionate and non­

specia l i zed j udges who do not have social servi ce s  at hand 

as a matter of course . The Family and Juveni le Courts are 

set up with the intention that , whi le they continue to be 

courts and try i s s ues , there is a some what less formal 

process and s ome what greater emphas i s  on the inve stigatory 

and conci li atory proce ss e s . The Fami ly Court j ud ges have a 

speciali zed but l imi ted j uris di ction with s ocial and legal 

servi ce s attached to the court . The adminis trati on of fami ly 

law is the s o le reason for exi s tence of the Fami ly Court , 

whi le those aspects of fami ly la w which are dealt wi th in 

the Supreme Court tend to be the les s attractive p arts of  

the business of  Bench and Bar in that court . Because of thes e  

bas ic di f ferences , it  is  not unreali s ti c  t o  imagine the s ame 

i s s ue before the S up reme Cour t and the Fami ly Court with 

conf licting res ults . 

The end result of thes e  problems and de fects i s  

ine f f i ciency and ine f fective treatmen t .  I t  i s  a waste of  

time , energy and money to the l i ti gants , lawyers and the 

courts to move from one court to another and it may be 

at the exp ens e  of the meri ts of the cases . The exi sting 
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social servi ces attached to the Juveni le and Fami ly Courts 

are not readi ly avai lable to the s up erior courts , who o f ten 

deal wi th the same i s sues , or to the parties who a pp ea r  

before the courts wi th the s ame problems - - thi s cannot be 

j us ti fied on rational legal or social grounds . An atmosphere 

of uncertainty and s uspicion of the court sys tem ari s e s  when 

s imi lar i s s ue s  are treated di fferently.  In short the cour ts 

are handicapped by the inade quacies of the sys tem . The 

opinion here advanced is that re form of the sys tem i s  

neces s ary . 

4 .  Alternatives 

As suming that i t  is agreed that re form is neces s ary , 

there are di f ferent forms which i t  can take . 

Alternative 1 

The fi rst alternative would be to try to imp rove the 

s ituation whi le subs tanti ally retaining the divi s ion o f  

j urisdi ction among the exi s ting court s tructure s . Juris ­

dictions could b e  re- arr anged and in s ome cases extended . 

P rocedures could be imp roved . Social servi ces could be 

attac hed to courts whi ch do not now have them . 

No doubt , imp rovement s could be effected . Ho wever ,  

the con s titutional divi s i on o f  legis lative powers bet ween 

Parliament and the legi s lature , and the con s ti tutional 

re quirement that j ud ge s  exerc i s ing the powers o f  Super ior 

Dis trict or County Court j udges mus t be appointed by the 

Governor-Genera l ,  l imit the e ffectivene s s  of a re-arrangement 

of j uri sdictions . The p roblems of  competing and over­

lapping j uri sdi cti ons , and of  fragmented j urisdi ctions , 

cannot be comp lete ly s olved whi le provincially- appointed 



2 7  

j udicial o f f i cers comp ri s e  s ome courts and federal ly appointed 

j udges comprise o thers . Nor is  i t  likely that the bas i c  

di f ferences in phi los ophy can b e  overcome . 

Alternative 2 

All matters under provincial legi s lative j uri s dic tion 

could be put under the juri s di ction of the exi s ting Family 

Court . There are very severe con s ti tutional limitations 

upon thi s alternative , whi ch i s  a special cas e  of alternative 

No . 1 .  Little could be e ffected in vie w of  the cons ti tutional 

limi tations re ferred to . 

Alternative 3 

The alternative favoured in thi s  paper i s  the creation 

of one court with exc lusive j urisdi ction in matters of  

fami ly law.  The problems caused by overlapping and frag­

mented j uri sdictions would be e liminated . There would be 

a uniformity in phi los ophy and approach and the court could 

make the mos t  e fficient and e ffective use of i ts soci al 

servi ces and faci lities in the adminis tration of j us tice . 

The j udici a l  offi cers would spend a l l  or mos t  of their time 

in fami ly matters and tend to become speciali s ts in matters 

which di f fer from ordinary litigib le i s s ue s . 

Eminent s cholars , authori ti es and commi s s ion s tudies 

have endors ed the conce pt o f  a uni fied Fami ly Court . The 

late Judge P .  w. Alexander who for many years pre s ided ove r 

a uni fied Family Court in To ledo , Ohio , U . S . A . , sets out hi s 

reas ons in What i s  a Famil y  Court Anyway? 2 1  a s  fo llows :  

1 .  Avo ids conf li cts o f  phi lo sophy . 

2 .  Avoids conf licts of  j uri s di ction . 
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3 .  

4 .  

5 .  

6 .  

7 .  

8 .  

9 .  

1 0 . 

1 1 .  

12 . 

13.  

1 4 . 

Avoids multipl i city o f  li tigation . 

I t  i s  more e conomical for the fami ly .  

I t  s ave s lawyers time and e f fort . 

I t  s ave s courts time and e ffor t .  

I t  provides a common rep o s i tory for fami ly records . 

I t  encourage s social agency eo -operations . 

I t  tends to deve lop specia li s t  j udges . 

I t  develops more e f fective s taff work . 

It i s  the cheapes t way to render the nece s s ary 
s ervice . 

I t  makes for grea ter certainty . 

I t  he lps the j udge avoid mis takes . 

Res ults produced . 

The Governor of Cali forn i a  commis s ioned a study in the 

admini s tration of fami ly l aw and the Report of the Governor ' s  

Commis s ion on the Fami ly {1 9 6 6 )  contained the fol lowing 

conc lus ion at p age 5 8 :  

We have concluded • . . that the mos t  pre s s ing 
need is to formulate a sys tem of j udic i a l  
procedures whi ch lends i ts e l f  t o  a full and 
realistic handling o f  fami ly breakdown , and 
this  we have ·sought to achieve by recommending 
the creation of a Fami ly Court as p art of the 
s uperior court , whos e  j urisdiction e xtends to 
the full s cope of family problems and whi ch 
operates under a law free from hindrance of a 
de ter minate doctrine of technical fault and 
an adversary p roce s s . 

and continuing at page 71 : 

The conclus ion seems inevi tab le that under the 
e xi s t ing sys tem for handling dome s ti c  re lation 
matters , thi s  kind of comprehens ive treatment 
i s  virtually impos s ible . Fami ly law case s  are 
like ly to be fragmented among s everal di f ferent 
divis i on and departme nts of the s ame court , 



and there can be no uni fied approach to 
them . . . as the late Dean Ros coe Pound 
s aid , 

The severa l parts are l ike ly to 
be di s torted cons idering them 
apart from the who le and the who le 
may be le ft unde termined i n  a series 
o f  adj udications of the p art . 
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There fore , i t  i s  recommended that a uni f ied Fami ly Cour t 

with e xclus ive j uri s di ction in fami ly law matters be 

es tabli shed in Alberta and that all fac i l i ties for dealing 

wi th fami ly p r ob lems be p laced under i ts control . 

The re s t  o f  thi s  p aper i s  based upon the a s s umption 

that this  recommendation is  accepted . 

C .  UNIFI ED FAMILY COURT CONS IDERED 

1 .  Se lection o f  Courts 

The f i rs t  s tep in creating a uni f ied Fami ly Co urt 

is  the s e lection of the court and the determination of its 

p lace in the j udicial sys tem. 

There appear to be three alternatives any o f  whi ch 

could be adopted in order to obtain the advantages of a 

uni fied Fami ly Cour t .  The first alternative would be to 

create a Fami ly Court that i s  separate from the e xis ting 

Court sys tem . The se cond alternative would be to create a 

Fami ly Court whi ch is  a divi s i on o f  the Dis trict Court o f  

northern Alberta and another whi ch i s  a divi s i on of the 

District Court of southern Alberta . The thi rd alternative 

would be to create a court whi ch i s  a divi s i on or section o f  

the Trial D ivis ion o f  the S upreme Court o f  Alberta . 
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The last alternative give s r i s e  to a probl em in 

nomenclature . A p art o f  a " Divi s i on "  could itself be cal led 

a " Divi s i on " , or it could be cal led a " subdivi s i on "  or a 

" Secti on" . The term " S ecti on"  wi l l  be us ed here . S ince 

thi s alternat ive is f avoured here , it wil l  be contras ted 

with the others . 

Section o f  Tria l  Divi s ion v .  S eparate Court 

1 .  A fami ly court which i s  a s ection of the Tr ia l 

Divi sion would have a recogni zed p lace in the structure o f  

the tradi ti onal courts , loo king to the Chi e f  Jus tice o f  

the Tri al Divi s ion as i ts head , though i t  would not be 

e xpected that he would be active ly engaged in the interna l 

adminis tration o f  the S ection . A multip l i c i ty of courts 

i s  characteris ti c  of the be ginnings o f  j udi c i al organi zations . 

In the latter hal f  o f  the nine teenth century Engl ish 

lawyers began to rea l i ze that the bes t  arrangement was not 

a special tribuna l for every spec ial le ga l s i tuati on , but 

rather a sys tem of specialist j udges in a uni fied court . 

The creation o f  new courts p roduces a cumbersome and i rrati onal 

s tructure where j udi cial co -operation and fle xibil ity i s  

di f f i cult . 

2 .  The creation o f  a Fami ly Court Section in either 

the S upreme Court or the Di s trict Court would a l low the 

greates t  pos s i b l e  f le xibi li ty in the use o f  j ud icial personne l 

wi thin the Fami ly Court .  I n  ca ses o f  de s i rabi l ity or need , 

such a s  in s ickne s s  or on circui t , a s s i s tance would always 

be avai lable to the Fami ly Court j udge f rom the j udges of 

the court with general j urisdi c tion . S imilarly , the Fami ly 

Court j udge s could obtain general tri a l  e xperi ence from 

time to time by occa s ionally e xerci s ing genera l j urisdi ction 

in the court and in this way , remain in touch with the main 

s tream o f  legal thought and deve lopment . 
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3 .  Jur isdiction under the Divorce Act could be 

exercised by the Fami ly Court S ection o f  the Tri al Divi s i on 

wi thout an amendment to the Divorce Act , and it  i s  des irab le 

to avoid the need o f  s uch amendment s ince i t  might not be 

pos s ib le to obtain and in any event is  likely to take time 

to obtain . Amendments to provinci al legi s lation , or new 

legis lation , wi l l  be neces s ary ; but trans ferring j urisdi ctions 

to the Tri al Divis ion would not invo lve the additional legi s ­

lation by Parli ament . The Divorce Rules could , as s uming 

that the j udge s of the court agree , be amended to provide 

that matters aris ing under the Divorce Act would be carried 

on in the Fami ly Court S ection . 

4 .  I f  f amily law and its adminis tration are regarded 

as being of the highes t importance , it is des i rable that it 

be adminis tered by the highest court of original j uri s di ction 

in the province in order to give it the greate s t  pre s tige an d 

there fore the greate s t  abi l i ty to attract j udi cial personne l 

o f  the hi ghes t  avai lable quali f ication . 

Tri al Divis ion v .  Di s tri ct Court 

1.  Juri sdi ction , again , could only be conferred upon 

the Di s tri ct Court by an amendment to the Divorce Act , whi ch 

should be avoided i f  pos s ib le . 

2 .  The Tri a l  Divis ion o f  the Supreme Court has j ur i s ­

di ction throughout the province . Each Di strict Court has 

j urisdiction in only part of the provi nce . I t  is  de s irable 

to keep open the option of havin g  one Fami ly Court s tructure 

to serve the province , whether or not the initial p l an is  

for one structure or for more than one s tructure , and this 

cannot be done through the Dis trict Court . I t  is  des i rable 

to maintain c lose contacts even if ther e are separate 

s tructures ,  and this can bes t  be done by a si ngle court . I t  
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s eems like ly , also that a more uni fied phi losophy i s  l ikely 

i f  all Fami ly Court s tructures are p art o f  the s ame court 

than i f  they are p art of two di fferent courts . 

3 .  I t  is  again pointed out that i f  f ami ly law and 

its admini stration are of the highe s t  importance , fami ly 

law should be admini s tered by the highe s t  court in the 

province for reasons of  pre s tige and s alary so that j ud i c i a l  

personne l o f  the highe st ava i l able quali fi cations can be 

attracted . 

The remainder of  this  paper i s  wri tten on the a s s ump­

tion that the Ins ti tute wi ll re commend a uni fied Fami ly Court 

and that the I ns titute wi l l  recommend that the uni fied court 

wi l l  be a s e cti on of the Trial Divi s ion of the Supreme Court 

of Alberta . The remainder of the p aper would therefore have 

to be reviewed care ful ly i f  the Institute ' s  recommendations 

are not in accordance with these as s umptions . 

2 .  Jurisdi ction 

On the bas i s  o f  the as s umption s  made , a Fami ly Court 

S ection of  the Trial Divis ion wi l l  have j uri sdiction in 

all fami ly law matters . Where practi cable , the j ur i s di ction 

would be e xclus ive . 

In di s cus s ing j uri sdi ction in the court sys tem , the 

primary consideration is the consti tutional s i tuation . 

Under the B . N . A .  Act the divi s i on of  j ur i s diction in fami ly 

law matters between P ar li ament and the provinc i a l  legi s lature 

is c le ar and defined in s ome matters , but not in others . 

E xcept for the criminal law ,  the procedure in crimina l 

matters and the appointment of superior j udges , " Marriage 

and Divorce " is the on ly fami ly law matter within the 
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exc lus ive compe tence o f  P arl iament . Howeve r , becaus e  there 

is  room for constitutiona l argument over the extent to which 

that competence extends to other matters which may di rectly 

or indi rectly be included , s uch as custody and acces s , 

alimony and maintenance , there i s  always s ome doubt as to 

the p re c i s e  de limi tation of authori ty conferred upon j udi cial 

pers onne l by provinci a l  appointment . Conside r , for examp le , 

whe ther the Divorce Act has so  occup i ed the are a  o f  maintenance 

and alimony orders granted as coro l lary re lief to divorce , 

as to make inoperative and provi s ions for the enforcing o f  

order under the Re ciprocal Enforcement of Maintenance Orders 2 2  

by the Fami ly Court . I t  i s  not the purpos e o f  thi s paper to 

attempt to resolve the se vexing con stitutiona l prob lems ; it  

is  enough to be aware that they exis t ,  and to avoi d  them. 

I t  is es senti al that the powers and j uri s di c tion o f  the new 

Fami ly Court and of i ts j udi cial o f f i cers be validly con ferred . 

The ques tions re lating to the j urisdiction and 

re lationship of the j udi cia l o f f i cers of the court rai s e  

prob lems whi ch a r e  among the mo s t  di ffi cult problems i n  

es tablishing a uni fied F ami ly Court . There appear t o  be 

four alte rnative arrangements whi ch would allow for the 

concentration o f  j uri s di ction over fami ly law in a Fami ly 

Court Section of the Tri al Divi s ion .  Thes e a lternatives 

wi l l  be dis cus sed be low but wi l l  have to be cons idered in 

re lation to the arrangements for appeals whi ch wi ll be 

di s cus sed later in thi s  p aper . 

Alternative No . 1 

The firs t alternative i s  to have all the j udicial 

o f fi cers appointed by the s ame authority and exerci s e  s ub­

s tanti ally the s ame powers , with provi s ion for a p re siding 

j udge . Thi s i s  the form o f  organi z ation o f  the tradi ti ona l 

courts and o f  some succe s s ful American uni fied Fami ly Courts . 
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Arguments i n  F avour o f  Al ternative No . 1 

1 .  Such a structure would have the virtue o f  

s imp l i c i ty and c larity o f  organ i z ation . 

2 .  No di f fi cul t  ques ti ons o f  di f fering j uri s­

di ctions and compl icated re lationships would ari se . 

3 .  There would be no invidious di s tinctions among 

j udicial personnel . 

Arguments Agains t  Alternative No . 1 

1 .  Certain of the functions o f  the court wi l l  requi re 

j udges appointed under secti on 9 6  of the B . N . A . Act and 

all appointments would therefore have to be made by the 

Gove rnor Genera l .  Al l appointments would have to be made 

pursuant to the Judges Act un les s other legi s la tion was 

enacted by Par liament .  There would be a s i gni fi cant loss  

o f  contro l by the p rovince whi ch is  the government o f  

greate st interes t  i n  the admini s tration o f  the Fami ly Court ; 

and there would be a s ignifi cant shift o f  cos t  from the 

provinc ial government to the federal government whi ch pays 

j udges appointed by it . These are all problems whi ch could 

be overcome by negotiation between the federal and p rovinci a l  

governments and by amendments to legi s l ation a t  both l eve l s , 

but the need for such additional negotiation and legi s lation 

is likely to erect barriers whi ch the pro j ect can i l l  a f ford 

to have rai sed be fore i t . 

2 .  The tradi tional courts contro l themse lve s by the 

continuing s tream o f  j udici al dec i s ions , the rule of 

s tare deci s i s , the advers ary sys tem , and a common fee ling 

for due proces s .  The phi los ophy o f  the Fami ly Court , whi le 
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p reserving the rule o f  law , wi l l  require the court to take 

and maintain initiatives not likely to evolve from the view 

o f  the traditiona l courts that each j udge i s  independent 

of his bre thren and sub j e ct only to contro l by the higher 

courts on appeals launched by adversary li tigants . 

It i s  recommended that thi s Alternative not be 

adop ted . 

Alternative No . 2 

I t  would be poss ible to have federally appointed j udge s  

perform tho se function s  whi ch have to be performed by j udge s 

appointed by the Governor General and to have p rovincia lly 

appointed j udge s perform the functions now performed by 

p rovinci ally appointed j udges and magis trates . Functions 

now as s i gned to federal ly appointed j udges but which consti­

tutionally do not have to be ( e . g . , long- term wardships and 

adop tions ) could be as s i gned to one group or the other . The 

matters whi ch could be dealt wi th by provincially appointed 

j udicial o f f i cers are dealt with later in thi s  paper . 

Arguments in Favour of Alternative No . 2 

1 .  Thi s  Alternative would do the l ea s t  violence to 

exis ting arrangements . Federa l ly appointed j udges would 

continue to perform the functions now perfo rmed by federa lly 

appointed j udges . Likewi s e  wi th provinci a l ly appointed 

j udici a l  o f f i cers . There would be no shi fting o f  co st or 

re spons ibi lity .  

2 .  Problems o f  i nter- re lati on ship would be inconsi­

derable . Appeals within the court could be easi ly worked out 

for dec i s i ons by provincial j udges , and they could do the 

interlocutory work as mas ters . Appea l s  from federal j udges 
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could go to the App e llate Divis ion a s  they now do . 

Arguments Again st Al ternative No . 2 

1 .  The two tiers o f  j udges would be doing di f ferent 

work . There would be li ttle reas on to expect them to 

develop a common phi losophy and approach to the whole fi eld 

or to communi cate with each other to 
.
any great degree . 

2 .  Nei ther tier would have a grasp of the whol e  fi eld 

of fami ly law . Whi le j udge s speci ali z ing in fami ly law are 

wanted , it is s ugges ted that it is unde s i rable that j udges 

should speci ali ze in one aspect of i t .  The purpose of the 

es tablishment of the cour t is to c reate a tribunal which 

can cons ider the fami ly and i ts p roblems as a whole ; and 

alternative No . 2 would p erpetuate divi s ion . 

3 .  There would be problems o f  fragmented j uri s diction 

( though le s s  than those that now exi s t ) . Either j udges 

s itting in Divorce would not dea l  with the re lated matters 

of cus tody and maintenance ( thereby making neces s ary another 

he aring before a di f ferent j udge ) or they would deal with 

the s e  matters , probably with a di ff erent touch than that o f  

the provinci a l ly appointed j udges dealing wi th the s ame 

sub j ect matter in non-divorce matters . 

4 .  I t  would be to be expected that the control o f  

the court would genera l ly b e  wi th the federa lly appointed 

j udge s to the exclusi on o f  the provinci al j udges and that 

loss of independence by provinci a l ly appointed j udges would 

increase rather than dimini sh the di f fi culty of attracting 

the mos t  quali fied peop le to s e rve as p rovincial j udges . 
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5 .  The federally appointed j udge o r  j udges would 

have a j udic ia l  diet large ly re s tricted to divorce , j udi cia l 

separation , and such other things as might be decided upon , 

such as adoptions . Such a diet i s  unl ike ly to attract 

either lawyers intere s ted in law generally , or lawyers who 

wish to make a contribution in fami ly law ;  in other words 

it is unlike ly to attr act the mos t  qua li fied people to the 

federa l ly appo inted tier . 

Alternative No . 3 

The proposal made by Mr .  Purvi s and presented by the 

Law S ociety to the Attorney Genera l  i nvolved the appointment 

of " re ferees " .  The s e  would be p rovinci al ly appointed 

off icers who would conduct hearings relating to "maintenance 

orders , cus tody , vi s itation , etc . " and make recommendations 

to the federa lly appointed Fami ly Court j udge , who would 

normal ly act upon them . The re ferees would also be magi s ­

tra tes and j udges o f  the Juvenile Court in order that they 

might hand le j uveni le de linquency case s and s ummary proceedings 

under the Crimina l Code . The e f fect would be that in the 

great bulk o f  fami ly law matters ( not including j uvenile 

matters } the control would be highly centrali zed in the hands 

of the federa l ly appointed j udge who would be the on ly one 

with the power to make fina l dec i s i on s . 

Arguments in Favour of Alternative No . 3 

1 .  The contro l o f  the court would be highly centra­

l i z ed as i ts work in mos t  areas would requi re the s i gnature 

of the one federally appointed j udge , or one of the very 

sma l l  number o f  federa lly appointed j udge s . This would 

tend to s trengthen the common phi losophy and approach 

which are cons idered des irable . 
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2 .  All matters would be di sposed o f  by the federal 

j udge or j udge s , and i f  care was taken to s e cure federal 

j udges of great capacity , all cas e s  would receive the attention 

of s uch a pers on . 

3 .  The federally appointed j udge or j udges by thi s  

means would b e  able to deal wi th many more c a s e s  than what 

would otherwise be pos s ible , thereby obtaining the mos t  

results from the appointment o f  pers ons o f  great capaci ty . 

Arguments Against Alternative No . 3 

1 .  The dec i s i on , in theory at leas t ,  would not be 

made by the person hearing the evidence . 

2 .  I t  might be d i f f i cult to attract highly qua li fied 

persons to act as referees 1f they do not have the dec i s i on­

making power s ;  and the les s  qua li f i ed peop le appointed would 

inevi tab ly have cons iderab le inf luence on the result in 

mos t  cases . 

3 .  Li tigants may very wel l  pre f er to appear be fore 

an of ficer wi th decis i on-making power , p articular ly s ince 

in mos t ins tances the decis i on can be p ronounced from the 

Bench , and they may reasonably be d i s turbed when they are 

to ld that s ome other uns een o f f icer mus t  make the dec i s ion . 

4 .  Some delay w i l l  neces s ari ly be invo lved in having 

the matter go through the hands of a second j udicial o f fi cer , 

particularly i f  he gives attention to each file . 

5 .  There may be a s trong tendency for the federally 

appo in ted j udge mere ly to rubber s tamp what i s  given to him 

by the re feree , particularly when the re feree wi l l  hav e  a 

much more comp lete knowledge o f  the matter by reason for 
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having heard the evidence , and the bene f i ts from the extra 

attention to the matter of the federa l ly appointed j udge 

are therefore like ly to be i l lusory . 

6 .  The p rovisions of section 9 ( 1 }  o f  the Divorce Act ,  

providing for a tria l before a j udge without a j ury , which 

are di s cus sed at more length under Alternative No � 4 ,  also 

app ly here , though the s ame solutions would be avai lable . 

Adoption o f  this alternative i s  not recommended . 

Alternative No . 4 

Thi s  alternative would be a s  fol lows : 

1 .  The court would con s i s t  of one or more federally 

appointed j udges (who wi l l  be referred to as " federal j udges " }  

and one or more provincial ly appointed j udicial o fficers ·(who 

wi ll be referred to as "provincial j udges u )  , the number o f  

provincia l j udges being greater . 

2 .  The federal j udges would have unlimi ted origina l 

j urisdiction in all matters be fore the Fami ly Court Section 

including the matters i n  whi ch the provinci al j udges would 

have j uri sdi ction . 

3 .  The provinci a l  j udge s would have original j uri s ­

di c tion i n  a l l  matters in whi ch they now have j ur i s di ction . 

They would ho ld appointments as magis trates and j uveni le 

court j udges ( as would the federal j udges } .  They would also 

be mas ters in Chambers o f  the Fami ly Court S e c tion s o  as to 

be able to dea l with interlocutory matters . 
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4 .  The federal government would be asked to amend 

the Divorce Act s o  as to allow unconte s ted divorces to be 

heard with the consent of  the peti tioner by the provinci al 

j udges s i tting as mas ters or referee s , with the appl ication 

for the decree nis i  to be granted or re fus ed by the federa l 

j udge on the recommendation and report of  the provinci al 

j udge ; unti l such an amendment is  obtained ,  the Tri al Divi s i on 

could be asked to continue to s upp ly j udges to hear divorce 

petition s , as one j udge should not be expe cted to take a l l  

the divorce app l ications in the province , o r  even a l l  the 

divorce appl ications at one of the maj or centres . 

5 .  E ach federal j udge would also have the powers of  

a j udge of  the Trial Divi s ion and would there fore be a j udge 

of genera l tri al j urisdiction , though generally dealing with 

fami ly law matters . Other j udge s  o f  the Tri a l  Divi s i on would 

be � officio j udges of the Fami ly Court Secti on so a s  to 

be avai lab le to take i s olated cas e s  where the bal ance of 

convenience s o  di ctated or to supp ly temporary as s is tan ce in 
cas e of vacations or i llne s s . 

6 .  Other provincially appointed j udi cial officer s 

ho lding appointments as magis trate s could , either by des ig­

nation for a speci fi c case or a spec i f i c  period or by general 

provis ion , be empowered to hear matters whi ch can be heard 

by provinc ia l j udges of the Family Court S ecti on when the 

balance of convenience so di ctate s or when additiona l  j udicia l 
man power is  needed . 

Under thi s arrangement , a matter coming into the Fami ly 

Court Section , i f  wi thin the j uri s diction o f  a provinci al 

j udge , would be a s s i gned to a lis t whi ch mi ght be pre s i ded 

over either by a provincial j udge or by a federal j udge . 

An uncontes ted divorce wi th the consent of  the p eti tioner 

could be as s igned to a list taken by a provincial j udge as 

referee or mas ter , wi th s ubsequent re ference to a federal 
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j udge for deci s ion ; a l l  other divo rces would be ass igned to 

a lis t  pres ided over by a federal j udge . 

Arguments in Favour of Alternative No . 4 

1 .  Thi s  arrangement would do little violence to 

exis ting s tructures and j urisdi ction s . Exis ting Fami ly Court 

s tructures could be brought into the F ami ly Court Section , 

and exis ting p rovinc i a l  o f f i cers could carry out s imi lar 

duties in the Fami ly Court S ection . I t  would not be nece s s ary 

to make any immedi ate change in the number o f  p rovinci al _ 

j udges , who would take on s ome additional work i f  uncontes ted 

divorces are heard by them , and who might be asked to p lay 

a p art in interna l appeals as later sugges ted but who would 

in general be performing much the s ame functions . There 

should be no net incre ase in the number o f  federa l j udges 

though some work would be moved to the Fami ly Court S ection . 

Some addi tional work would be done by federa l j udges exerci sing 

the j urisdi ction o f  provincial j udges , but there s eems to be 

no re ason to expect a gre at increase of work for federal j udges , 

and the work would be somewhat de creased i f  uncontes ted 

divorce s can be heard by provincial j udges . D ivorce and 

Domestic Relations work would be removed from the main body 

o f  the Trial Divis ion , and adoption , wardship and p aterni ty 

would be detached from the Di s tri ct Court . 

2 .  Thi s arrangement would give the federal j udge a 

cons iderab le in fluence over the policy , approach and 

phi losophy of the court by vi rtue of the p res tige o f  hi s 

posi tion , his admini s trative capacity ( i f  thi s  i s  decided 

upon ; s ee infra ) and hi s appe llate posi ti on ( i f  thi s i s  

decided upon ; s ee infra ) . 
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3 .  The arrangement , however , would leave provi nc i a l  

j udges as deciding o f f i cers in mos t  c a s e s  whi ch they hear , 

and would leave them a responsible and cha llenging role . 

They would a ls o  have an opportun i ty to exert inf luence upon 

the course and di recti on of the court. Whi le thei r  pay and 

pres tige would not be as great as those of  the federal j udge , 

i t  should , in conj unction with the challenge and the obvious 

soci al value of the work , al low the Fami ly Court S ection 

to attract as p rovincial j udges peop le of  high quali f ication 

and devotion to the work . 

4 .  The federal j udge also would have a vari ety of  

work ranging through the whole fami ly law ;  and thi s  work , 

together wi th the prestige o f  the of fice , should give the 

F ami ly Court S ection the greates t  pos s ib le chance of 

attracting j udges of  the highe s t  abi l i ty and commi tment to 

duty to s erve as federal j udges . 

5 .  The arrangement should give a l l  o f  the j udici al 

o f fi cers the greates t  pos s ible s ati s faction in the ir work , 

except poss ibly for Alternative No . 1 above . 

6 .  The arrangement would also provide the greate s t  

flexibility and inte rchangeabi li ty and wi l l  allow each j udge 

to have experience in , and form a coherent vi ew of , the who le 

fie ld of fami ly law .  

7 .  The comp lexi ty of the re lation ship and s tructure 

is more apparent than rea l . 

Arguments Aga ins t Alternative No . 4 

1 .  The internal rel ationship in the court i s  comp lex , 

wi th di ffi culties i n  adminis tration caus e d  by di f ferent 

channe l ling of  cases  and wi th the ne ces s ity of complex appe al 

provis ions which wi l l  be dis cus s ed later . 
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2 .  An amendment to the Divorce Act would be requi red 

to a llow provinci al j udges to hear and to report on 

unde fended divorces . 

The matters re lating to fami ly law whi ch are in the 

j urisdi ction of the provincia l legi s lature and now admini s­

tered by the Magis trate s '  Courts , the Juveni le Courts , the 

Fami ly Courts and the Di s trict Court and whi ch could be 

trans ferred to the j urisdiction of the provincial j udges of  

the Fami ly Court Section would inc lude a l l  matters under the 

Fami ly Court Act , the few o f fences under the Liquor Contro l 

Act , 1 9 5 8 , and the Crimina l Code , a ll j uveni le of fences , as 

we ll as temporary and permanent wardships , adoptions and 

neglected chi ldren under Parts 2 and 3 of the Chi ld Wel fare 

Act , guardi anship and cus tody , either as coro l lary or inde­

pendent re lie f under P art 8 of  the Dome s tic Relations Act , 

p atern i ty proceeding s under the Maintenance and Recovery Act , 

and enquiry and committa l powers under the Alimony Enforcement 

Act .  At the present time the exis ting Juvenile and Fami ly 

Courts exerci se concurrent j uri s di c tion in a l l  thes e matters 

wi th the exception of guardianship and cus tody under the 

Dome s tic Relations Act , the enqui ry and commi ttal powers , 

adoption , permanent wardship and p aternity proceedings . 

The fami ly law matters in the exc lus ive j urisdi ction 

o f  the federal j udge would inc lude all divorces and coro llary 

re lie f , variation and enforcement under the federal Divorce 

Act . Added to these would be j udi cial separation , nul l i ty 

of  marriage , loss  of cons ortium ,  j acti tation o f  marri age , 

res ti tution of  con j ugal rights , devo lution o f  marita l  property 

and inj unc tions preventing di spo s ition of personal property 

by a spou s e  under the p rovincial Dome s ti c  Re lations Act and 

pre- confederation English law . 



4 4  

Ass uming a Fami ly Court Section inc luding a re lative ly 

sma l l  number of  federal j udges and a re latively large number 

of  provincia l j udges , three p roposals have been advanced : 

that provincial j udges be ab le to hear , i f  not to determine , 

unde fended divorces ; that as s is tance might be provided by 

the Tri al Division ; and that p rovinc ial j udges be appointed 

Mas ters in ehambers . Some further mention should be made 

of the las t two . 

I f  all j udges of  the Tri al Divi sion retained j uri s­

diction in fami ly law matters , i t  would be poss ible to have 

them s i t  in the Fami ly Court at Edmonton and Calgary to hear 

uncontes ted divorce s , to the extent nece s s ary whi ch would 

pre sumably be somewhat les s than at pres ent . Judges of the 

Tri al Divi s ion on circui t  could also continue to hear 

divorces at the smaller centres for people who do not wi sh 

to come into Edmonton or Ca lgary . Contes ted divorces at 

the two maj or centres could be heard by the fede ral j udges 

o f  the Fami ly Court . The result would be that there would 

s ti l l be fami ly law work to be done by other members of the 

Tri al Divis ion , but thi s would be reduced , and there would 

be a manageable volume to be dealt wi th by the federa l j udge s 

o f  the Fami ly Court S ection . 

Provincial j udges of the Fami ly Court S ection could 

be appointed Mas ters in Chambers pursuant to section 42 of  

the Judicature Act , whi ch reads as follows : 

s . 4 2 ( 1 ) The Lieutenant Governor in Counc i l  
from time to time may appoint a mas ter o r  
mas ters in chambers . 

( 2 )  S ubj ect to order o f  the Lieutenant 
Governor in Counci l ,  the mas ter in chambers i s  
an offi cer of  the Supreme Court and attached 
thereto . 



( 3 ) The master in chambers has s uch 
j ur s i diction , power and authori ty as may be 
ass igned to him by the Rules of Court . . . • 
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I t  was decided by the Ontario Court o f  Appeal in � v .  

� ( 1 9 7 0 ) , 8 D . L . R . ( 3d )  3 9 1 , that a mas ter i n  chambers 

may have j ur isdiction to grant interim cus tody orders under 

section l O ( b )  o f  the Divorce Act .  The reasoning o f  Mr . 

Jus tice Laskin i s  s ummari zed a s  fol lows : 

1 .  I t  has long been the law ,  declared and rei terated 

by the S up reme Cour t of Canada , that P ar li ament may repose 

j uri s di ction , in respect of any matter wi thin i ts competence , 

in provinci al ly- appointed o f f i cers ( Re Vancini ( 1 9 0 4 ) , 3 4  

S . C . R . 6 2 1 ) . 

2 .  Under section 1 9 ( 1 ) o f  the Divorce Act the 

court i s  permitted to make rules " appl icable to any 

proceedings under this  Act wi thin the j urisdiction o f  that 

court inc luding . 

s .  1 9 ( 1 )  ( e )  pres cribing and regula ting the 
duties of o f ficers of the court and any other 
matter considered expedient to attain the ends 
of j us tice and carry into e ff ec t  the purposes 
and provi s i ons of thi s Act .  

3 .  Thi s s ection i s  sufficiently wide to permi t 

delegation to the mas ter of  authori ty in re spect of  interim 

orders under section 10 of the Divorce Ac t .  

4 .  Thus where a cour t makes a rule de legating thi s  

role t o  the mas ter , the mas ter ' s  authori ty comes from the 

federal legi s lation and i s  there fore valid . 

The appropriate amendments to the Rules of  Court and 

the Alberta Divorce Rule s , promulgated by the j udges of the 
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Supreme Cour t , would a l low j uri sdiction in the mas ters 

in chambers to make interim orders for coro llary relief under 

s e ction 10 of  the Divorce Act , inc luding varying such 

interim orders . 2 3  Thi s  would provide a convenient forum 

where the o ften di f f i cult is sues of  custody , maintenance 

and al imony could be more thorough ly evaluated pending tri a l , 

espe ci a l ly in cas es where the grounds for divorce are not 

conte s ted . I t  would also provide the j udge hearing the 

divorce peti tion with a good foundation on whi ch to deter­

mine the corollary re lie f . 

A di agram follows showing the dis tribution of  j ur i s ­

di ction between federal j udges and provinci al j udges in a 

Fami ly Court Section compos ed o f  both . Thi s  di agram would 

app ly to Alternative No . 2 and also to Alternative No . 4 .  

In the latter Al ternative federal j udges would also have 

a l l  the j urisdiction of provinci a l  j udges although the 

di agram ,  for conveni ence , does not s o  ind i cate . Some of 

the allocations may we ll be open for ques tion . 

( Di agram on following p ages ) 
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DIAGRAM I I  

SHOWING THE PRINCIPAL TYPES OF FAMILY PROBLEMS 
AND THE PROPOSED DIVIS ION AMONG JUDICIAL 

OFFICERS OF THE FAMILY COURT SECTION 

Fami ly Court 
Section 

Federal 
Judge ( s )  

Divorce I X 

Coro llary Re lie f I X 

Nul l ity of Marriage 

I 
X 

Judi cial S eparation X 

Res ti tution of Conj ugal 
Rights I X 

Loss  of Cons ortium I X 

Inj unction re Matrimonial 
Property I X 

Jacitation of Marriage 

Action for Alimony or 
Maintenance 

Charges under CCC 

Enforcement of  Alimony 
or Maintenan ce Orders 

Reciprocal Enfo rcement of 
Mainte ance Orders 

Committal Powers 

Charges of Neglecting or 
I l l- treating Chi ldren 

Neglected Chi ldren 

Cus tody & Acces s  

Temporary Wardship 

Permanent Wardship 

Guardi anship 

X 

X 

X 

xl 

X 

Provinci al 
Judges 

( Mas�er ) 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Magis trates ' Court 
( or Provincial Judge ) 
for areas where no 
court is s i tting wi th 
general f ami ly law 
j urisdiction 
( to be phas ed out ) 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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Adoption 

P aterni ty Proceedings 

Juveni le Of fences 

Inte rim Coro llary Relie f 

DIAGRAM I I  ( Continued ) 

Fami ly Court 
S e ction 

Federal 1 Provinci al 
Judge ( s )  Judges 

x2 X 

x3 

X 

X 
(Master ) 

Magi s trates ' Court 
( or Provincial Judg 
for areas where no 
court is  s i tting w 
general fami ly law 
j urisdi ction 
( to be phased out )  

X 

1Permanent Wardship could be a l lo cated either to the federa l 
j udge or the provincial j udge . 

2Adoption cou ld be al located either to the federal j udge or 
the provincial j udge . 

3P aternity )?roceedings invo lve ques tions of f ac t  and should 
probab ly be tried by the f ederal j udge , but as s es s ing amounts and 
enforcement could be left to provincia l j udges . 



3 .  Qualificat ion and Training of  Judi ci al O f f i cers 

The concept o f  a uni f i ed court is founded on 

speci ali zation . In 1 9 5 4  the Spe cial Commi ttee of the 

As soci ation of the Bar of the Ci ty of New York on fami ly 

problems recommended the fo llowing : 

1 .  Cases  whi ch are the sub j ect o f  thi s  
report ( fami ly problems ) di f fer in 
important respects from the pure ly 
advers ary proceedings ordinar i ly 
l i tigated in a court of l aw .  The 
i s s ues i nvolved are various aspe cts 
of fami ly deterioration whi ch call 
for the j udi c i al determination of  
the root caus e and for the app l i c ation 
of therapeutic and p reventive meas ures .  

2 .  A speci ali zed j udi ci ary equipped by 
training and di sposi tion o f  the 
proper approach and ski l l  in handling 
matters invo lved i s  required for s uch 
cases . 
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A pers on s e le cted j udge of  a fami ly court requires spec ial 

qualifi cations and personal attributes . Apart from legal 

training and an interes t  in fami ly law ,  thes e inc lude 

broadmindednes s , executive abi lity , tact , knowledge of  

princip les governing s oci al work and a knowledge and 

under standing of  people . The. term of o f fi ce should be 

sufficiently long to make speci ali z ation pos s ible . Pre­

ferab ly the appointment should be for an i nde fini te term , 

but it  is  pos s ible that a fixed term may be s tipulated , 

and i f  s o , i t  should not be for les s that 6 years though 

any fi gure i s  arbi trary . A method of  rotation by Sup reme 

Court j udges into and out of  the Fami ly Court S ection i s  

not recommended becaus e i t  would not encourage speci al 

training or long-term spec iali z ation in fami ly l aw .  
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I t  is  neces s ary to create a F amily Court that wi l l  

attract highly-qua li f i ed personne l .  The pay and pres tige 

of the Juveni le and F ami ly Courts are not as gre at as those 

o f  the Di s tri ct and S upreme Courts , and s teps should be 

taken to make the appointments of provincial j udges as 

attractive as poss ib le , as s uming that there are to be 

provinci al j udge s . Juveni le and Fami ly Court j udges wi th 

full legal training in 1 9 6 8  received s alaries o f  $ 1 8 , 0 0 0  

per year , whi ch was $ 2 , 0 0 0  le ss  than that o f  magi s trates with 

s imi lar training , whi le j udges wi thout legal training 

received s alari es of $ 12 , 5 0 0  per year . The Di s tri ct Court 

and Supreme Court s alari es were $ 2 4 , 0 0 0  and $ 2 7 , 0 0 0  respec­

tive ly .  It is s trongly recommended that the s alaries of  

the provinci al j udges o f  the Fami ly Court S ection be at 

leas t greater than that of the magi s trates and that the 

s alari es of  the federal j udges be at le as t equiva lent to 

that of  the other S up reme Court j udges . 

In order to attract the bes t-quali fi ed j udi cia l  

pers onne l ,  the s al aries mus t b e  increas ed and the court mus t 

have a l l  the pre s tige ass oci ated wi th the highes t  court of  

original j ur i s di ction i n  the province . 

The greate s t  care and deliberation i s  required in 

the appointment o f  the j udi cial personne l to the Fami ly 

Court S ection . I t  i s  recommended that the minimum legal 

qua li fi cation s  for a provincial j udge be five ye ars 

experience in the practice of law wi th the exception o f  

the pre sent Juveni le and Fami ly Court j udges . Thes e j udges 

have demons trated that they are eminently qua li fied and to 

incorporate them into the new court would provide i t  wi th 

an exce l lent foundation . 

It i s  also des irab le that there be a program for the 

orientation and training of  newly - appointed j udicial 
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personne l .  The Recommendations o f  the Special Commi ttee of 

the As sociation of the Bar o f  the City o f  New York in March 

o f  1 9 5 4  s ugge s t  some general guide line s : 

1 0 . A new j udge should go through a period of 
cons cious p repar ation be fqre he hims e l f  
pres ides over the courtroom and gives 
leadership to the court ' s  s taf f . He should , 
as a minimum , s i t  wi th an experi enced j udge 
for a cons iderable length of time , dis cus s ing 
rather than deciding the cas e s  that are 
pres ented . He should a ls o  know some o f  
the pro fe s s ional thinking and li terature that 
be ar on the court ' s  work . He s hou ld s ee the 
p laces to whi ch chi ldren may be remanded or 
committed , and should become aware of the 
obj e ctives , p rob lems , s ucces s es , and f ai lures 
of all those who are the court ' s  co l laborators 
in dealing with chi ldren and parents . 

For bo th the newly- appointed and the experienced j udi ci al 

personnel ,  a generous us e o f  s tudy groups , s eminars , 

s abbaticals and univer s i ty courses in psycho logy , criminology 

and s ociology wi l l  p rovide an up- to-date acquai ntance wi th 

the developments in the numerous fields re lated to fami ly 

law .  

4 .  Appeals 

( 1 } Princip le s  

Appe al procedures in the tradi tional courts usually 

involve periods o f  time running into months . They involve 

also fairly sub stanti al exp ense ari� ing from the need for 

couns e l ,  the need to provide trans cripts o f  evidence and 

reproduction o f  p le ading s , j udgments and exhibi ts . Much 

fami ly law work ( e . g . , cus tody and maintenance } do not lend 

themse lves to thes e  procedures . Speedy determination in 

s uch matters is ne ces s ary and the expense ,  however j us ti fied 
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i n  other matters , i n  very many cas es i s  a b ar to an appeal 

in fami ly law matters . 

I t  i s  therefore p o s s ible to argue that litigants in 

fami ly law matters should , if pos s ib l e , have a quick and 

e asy appeal within the Fami ly Court Section . There i s  a 

s trong fee ling in our legal sys tem that a li tigant who i s  

dis s atis fi ed with the dec i s ion of  the s i ngle j udge of  the 

firs t ins tance should have acces s to a court composed o f  

more than one j udi ci al o f f i ce r  in order to obtain their 

deci s ion as to whether the j udge of the f irs t ins tance was 

right ; and there is  a great deal to be s aid for making i t  

pos s ib le to have a deci s i on con s i dered dispa s s i onately under 

somewhat les s  pre ssure by a di fferent appea l  p ane l . The 

observations made above as to the unde sirab i l i ty of de laying 

and as to the e f fect of  exp en s e  tend to confirm such an 

argument .  

There i s  on the other hand , a fee l ing that to make an 

appeal too e asy is to encourage unneces sary app eals , and 

a fee ling generated by the advers ary sys tem that i f  a 

li tigant wi she s to obtain a di f ferent result , i t  is for him 

to take all nece s sary s teps to persuade the appe l late tribunal , 

including the purchase o f  trans cripts and the retaining o f  

coun s e l . 

The tendency of  thi s p aper wi ll be to s ugge s t  an 

e asy and cheap appeal whe re this  i s  reason ab ly practi cable . 

The choi ce o f  a lternative structures o f  the Fami ly 

Court Section wi l l  in f luence the appea l provi s ions . Therefore 

appeal procedures wi l l  be di s cus s ed wi th regard to e ach o f  

the alternative propos als . 
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( 2 } P ropos ed Appeal Procedure s 

Alternative No . 1 

I f  Alternative No . 1 ( all  j udges appointed by the 

Governor General}  is adopted there s imp ly could be an appeal 

from e ach Fami ly Court j udge - to the App e l late Divis ion , in 

the s ame way as there is now an appeal from every Tri al 

Divi s i on j udge to the Appe l late Divis i on . If there should 

be a mas ter appointed ,  appeals could go from him to a j udge 

wi th further appeal to the Appe llate Divi s ion ( except i n  

the c a s e  of  proceedings under the Divorce Act ,  where the 

appeal i s  required to be to the Appe llate Divis ion} . 

The on ly alternative would be to p rovide an internal 

appeal to more than one j udge of the F ami ly Court Section , 

p robably three in number . I t  seems unlikely that such an 

appeal would be seri ous ly cons idered . 

Alternative No . 2 

I f  Altern ative No . 2 ( federal j udges and provincial 

j udges performing entire ly sep arate functions } i s  adopted 

appeals from federal j udges w i l l  mos t  certainly have to go 

to the Appe l late Divis ion unles s  an internal appeal to three 

or more Fami ly Court j udges is provided for . 

There would be two pos s ibi l i ties as to appeals from 

provincial j udges . 

The firs t pos s ibi l i ty would be an appeal to a federal 

j udge with further appeal to the App e l late Divi s ion .  The 

advantages to this  proposal would be that there would be a 

comp aratively qui ck and inexpensive appeal within the court , 

and that such a sys tem of appeals would have s ome inf luence 
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toward uni fying the phi losophy o f  the court . The dis advan­

tages would be that the fir s t  appea l would be to another 

single j udge (a  practi ce which lends i ts e l f  to the appearance 

of dec i s ion by indivi dual idiosyncrasy ) ; and that the appeal 

would interpose an additional s tep between the de termined 

li tigant and the Appe l la te Divi s ion ( though p rovi s ion could , 

i f  thought desi rable , be made for an appea l  per s a ltum) . 

The second pos s ib i l i ty would be to p rovide for appea ls 

from provincial j udges dire ctly to the Appel late Divi s ion .  

S uch a provi s ion would mean that appe als in the se matters 

would be s ubj ect to the problems of expense and de lay mentioned 

e ar lier in thi s  p aper . 

Alternative No . 3 

I f  Alternative No . 3 a s  to court s tructure ( a  sys tem 

o f  federal j udges wi th referees a s  hearing o ffi cers } i s  

adopted , the appea l  would normal ly b e  from the Fami ly Court 

j udge to the Appe llate Divi s i on unle ss  an interna l app eal 

to three j udges o f  the Fami ly Court S ection is thought 

practical . 

Alternative No . 4 

I f  Alternative No . 4 as to court s tructure (pro­

vin ci a l  j udges to exercise j uri s di c ti ons in matters under 

provincial control ;  federal j udges to exerc i s e  all j uri s ­

di ctions ) there are various al ternative s . With regard to 

p rovinci a l  j udges , the a lternatives would be as fo llows : 

( i )  Direct appea l to the Appel late Divi s i on . S uch 

an arrangement would be s imp l e ; but it would be a mechanism 

tending to emphas i ze contro l from outsi de the Fami ly Court 
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Section rather than unity within it, and would be subject 

to the remarks concerning delay and expense which have been 

made earlier. 

( ii)  An appeal to the federal judge. This would 

emphasize control in the court and would help to preserve 

a unified philosophy and approach. It would, however, 

suffer from the disadvantages attendant upon an appeal !ram 

one individual to another; and it would tend to exclude 

provincial judges from sharing in the control and direction 

of the court. 

(iii) An appeal to a federal judge, sitting with 

provincial judges. The exercise of appellate jurisdiction 

by provincial judges would likely be attacked under section 9 6  

of the B.N.A. Act; and it is probably undesirable to allow 

the federal judge to be outvoted by the provincial judges. 

However, the appeal could be to a federal judge sitting 

with two provincial judges as non-voting members or as 

amici curiae. While this leaves the ultimate control of 

the appeal in the hands of the federal judge alone, it does 

provide some advantages. The first is that there would be 

an obvious difference from the tribunal appealed from in 

that it would involve the presence and attention of three 

judicial officers rather than one. The second is that it 

would afford an opportunity for the provincial judges to 

participate in the appellate function which involves the 

direction of the court (even if that participation is 

without vote ) , which opportunity could be made of more 

value by a provision in the rules that the federal judge 

should consult with the provincial judges and that they 

should make an oral or written report which would be part 

of the record in the event of a further appeal and which 

would be available for consideration by the Appellate 

Division. 
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With regard to provincial judges acting in interlocutory 

matters as masters, the appeal could go to a federal judge 

of the Family Court Section as is now done in the Trial 

Division, except with regard to matters under the Divorce 

Act where the appeal is required to go to the Appellate 

Division. 

Although the proposal for an Appellate panel containing 

non-voting members is somewhat unusual, it is suggested that 

it makes possible an appeal which can be quick and inexpensive 

and it makes possible the playing of an influential part by 

provincial judges. 

With regard to a federal judge exercising the juris-

diction of a provincial judge, there is a further problem 

( unless appeals from provincial judges should go directly to 

the Appellate Division, in which case the same procedure 

could be followed where a federal judge exercises the juris­

diction of the provincial judge) • 

An appeal from one federal judge to another federal 

judge of the Family Court Section, or to a judge of the 

Trial Division, would be inappropriate as going to another 

judge of coordinate jurisdiction ( though it should be noted 

that in the Northwest Territories, an appeal can lie from 

the Territorial Judge sitting as a magistrate to another 

single judge of Supreme Court rank) • If an appeal from the 

provincial judge is to a federal judge alone, probably the 

most appropriate appeal from the federal judge would be to 

the Appellate Division. However, if the appeal from the 

provincial judge is to a federal judge sitting with provincial 

judges, it might be appropriate to provide a comparable 

appeal from a federal judge sitting as a provincial judge 

in order to allow an " internal" appeal to litigants who 
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chance to come before a federal judge rather than a 

provincial judge. This could be done by allowing a single 

judge of either the Trial Division of the Appellate Division 

to sit with two provincial judges under the same arrangement 

as suggested above in connection with appeals from provincial 

judges. 

With regard to federal judges exercising jurisdiction 

exercisable only by federal judges, the appropriate appeal 

appears to be to the Appellate Division. 

( 3 )  Appeals from Juvenile Court Judges 

The discussion concerning appeals from provincial 

judges, and from federal judges exercising the jurisdiction 

of provincial judges, is applicable in principle to appeals 

in Juvenile Court matters. There is however an existing 

practical problem which arises from the Juvenile Delinquents 

Act ( Canada) , section 37 ( 1 )  which reads as follows : 

s.37 ( 1 )  A Supreme Court judge may, in 
his discretion, on special grounds, grant 
special leave to appeal from any decision 
of the Juvenile Court or a magistrate; in 
any case where such leave is granted the 
procedure upon appeal shall be such as is 
provided in the case of a conviction on 
indictment, and the provisions of the 
Criminal Code relating to appeals from 
conviction on indictment mutatis mutandis 
apply to such appeal, save that the 
appeal shall be to a Supreme Court judge 
instead of to the Court of Appeal, with 
a further right of appeal to the Court of 
Appeal by special leave of that Court. 

Juvenile offenders should have all the rights and 

protection of the due process of law and should have an 

unqualified right of appeal. The provision of such a right 
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is within the competence only of the federal Parliament. 

It is recommended that under the present provision, 

applications for leave to appeal should be h�ard, and any 

such appeal pursuant to such leave should be heard, by a 

federal judge of the Family Court Section and not by a judge 

sitting in the Trial Division. 

It is further recommended however that Parliament 

be asked to amend the Juvenile Delinquents Act so as to 

remove the requirement of special leave and to make possible 

whatever form of appeal is ultimately recommended for 

adoption. Bill c 19 2, section 51, would provide for appeal 

to the Appellate Division , but would require leave of the 

Appellate Division or the Juvenile Court on a question of 

fact or mixed law and fact. 

(4} Appeals to District Courts 

There are two small areas which do not fit into any 

of the patterns previously suggested. These relate to 

appeals under sections 1 8 6 ,  2 3l ( b} and 717 of the Criminal 

Code and section 100 of the Liquor Control Act, 1958, to 

which the provisions of Part XXIV of the Criminal Code 

apply. These appeals are to a District Court judge, and it 

is s�ggested that if other appeals in family law matters are 

to be heard by federal judges of the Family Court Section, 

it would be anomalous to have these few appeals heard by 

the District Court. For the time being uniformity could 

be obtained by providing that the federal judges of the 

Family Court Section are ex officio judges of the District 

Court for the purpose of hearing these appeals. In the 

long run if the difficulties are not too great, it would 

be desirable to ask the Parliament of Canada to amend the 
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Criminal Code to permit such appeals to go to Supreme Court 

judges generally or in the case of Alberta to federal judges 

of the Family Court Section. 

(5) Appeals in Matters under the Divorce Act 

References have been made to appeals in matters under 

the Divorce Act. It appears desirable to amplify the descrip­

tion of the present situation . 

In divorce matters an unqualified right of appeal 

lies from all judgments or orders whether final or inter­

locutory. 

s. 17 ( 1 )  Subject to subsection ( 3 ) , an 
appeal lies to the court of appeal from a 
judgment or order, whether final or inter� 
locutory, other than a decree absolute, 
pronounced by a court under this Act. 

The Act defines " court of appeal" in section 2 ( f )  ( i) to mean 

" with respect to an appeal from a court other than the 

Divorce Division of the Exchequer Court, the court exercising 

general appellate jurisdiction with respect to appeals from 

that court " ;  and " court " is defined in section 2 (e)  ( i )  to 

mean for the Province of Alberta, " the trial division or 

branch of the Supreme Court" .  Thus an appeal from a decree 

nisi or interim corollary relief granted by a master in 

chambers must be made to the Appellate Division of the Supreme 

Court. In Papp v. � ' supra, the Ontario Court of Appeal 

also held that the reference in section 17 ( 1 )  of the Divorce 

Act to the Court of Appeal, as having jurisdiction to hear 

appeals from judgments or orders under the Act, is an 

institutional reference only and that, under the Ontario 

rules, an appeal to the Court of Appeal from an interlocutory 

order under the Divorce Act may be heard without leave before 
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one judge of Appeal sitting alone . It appears that if the 

Rules of Court, and preferably the Judicature Act, are 

amended accordingly appeals could be taken in this manner 

in Alberta and in view of the provisions of the Divorce 

Act, it is suggested that this is the best available appeal 

system for interlocutory orders, whether granted by masters 

in chambers or by federal judges of the Family Court. While 

such an appeal is from one individual to another, it would 

avoid the necessity of proceeding before the full Appellate 

Division . 

A further appeal lies on a question of law only to the 

Supreme Court of Canada, with leave of that court . 

( 6 )  Procedural Matters Relating to Appeals 

Assuming that appeals will be taken from the provincial 

judges, or from federal judges exercising the jurisdiction 

of provincial judges, to Appellate tribunals within the 

Family Court Section, one or two important procedural 

questions arise, if it is accepted as policy that the appeal 

should be quick and inexpensive . 

The first is the question of transcripts. These are 

expensive and their provision may be time consuming unless 

there is fully adequate reporting staff. The practical 

question as to what should constitute the record on appeal 

can become almost fundamental to the right of appeal, 

particularly bearing in mind the lack of means of many 

parties, and the need for expedition in dealing with what 

are often emergent matters . 

A possible solution would be to provide in the rules 

that the federal judge shall give directions as to whether 

a transcript is to be required in a given case, or whether 
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the appellate tribunal should use as its record the notes 

of the judge of first instance, or a report from that judge, 

supplemented or not by statements of the evidence as 

supplied by the litigants . It should be noted that there 

is no suggestion that the appeals should be in the nature 

of a trial de novo. 

The second important question is as to the time for 

appeal . In matters relating to such things as custody and 

maintenance, the appeal period should be very short and the 

procedure simple . Provision might well be made for an 

appellate tribunal to sit each week and the appeal might 

well be by notice returnable within a relatively short 

time, a few days' notice being sufficient . The time for 

appeal in such matters should be quite short, e . g., seven 

or ten days, all with a view to providing quick and inex­

pensive service so long as the matter remains within the 

Family Court Section . 

These remarks of course do not apply to matters 

where appeal goes outside the Family Court Section, or where 

criminal procedure governs. 

( 7 )  Appeals from Final Decisions of the Family Court 
Section 

Nothing in what has been said is intended to suggest 

that there should not in every case be an appeal to the 

Appellate Division from each decision of the· Family Court 

Section, as in other cases . 

5. Necessary Amendments 

( 1 )  Legislation 

It is not proposed at this stage to consider in detail 
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the amendments which would have to be made to provincial 

l�gislation . When the decisions called for in this paper 

have been made, the required amendments can be determined .  

It is clear that amendments to the Judicature Act would be 

required and that amendments to the j urisdictional provisions 

of other Statutes would also be required, including 

Juvenile Court Act, R . S . A . ,  1955, c .  1 6 6  

Child Welfare Act, S . A . , 1 9 6 6, c .  13 

Family Court Act, R . S . A . ,  1955, c .  108 

Domestic Relations Act, R . S . A . , 1955, c .  89 

Reciprocal Enforcement of Maintenance Orders Act, 
S . A . , 1958, c .  42 

Maintenance and Recovery Act, S . A . ,  1 9 6 9, c. 67 

Alimony Orders Enforcement Act, R . S . A . , 1955, c .  12 

District Courts Act 

Provincial legislation will not affect jurisdiction 

conferred by federal Statutes in matters within the exclusive 

legislative competence of Parliament . No amendment to 

federal legislation is absolutely required, but the following, 

as previous indicated, would be desirable : 

( a} An amendment to the Divorce Act which would make 

it possible for provincial judges sitting as masters to hear 

undefended divorce trials, leaving the final disposition to 

be effected by a federal judge . Such an amendment would 

be needed .only if the Family Court Section is to include 

both federal and provincial judicial officers . 

( b )  An amendment to the Divorce Act providing that 

the rules may provide for the hearing of matters under the 

Divorce Act by a section of the designated court . Such 

amendment does not appear to be essential, but would give 

recognition to the Family Court Section and if so phrased 
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unified Family Court within the Trial Court . 
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( c )  Amendments to the Criminal Code providing that 

appeals which now have to go to the District Court, and 

which fall within the family law field, should (or at least 

could ) be heard in Alberta by the Trial Division or a 

section thereof . This amendment is not essential but would 

make it unnecessary to have federal judges of the Family 

Court made � officio judges of the District Court and 

thereby dispel! a certain appearance of artificiality . 

( d )  An amendment to the Juvenile Del inquents Act 

permitting an automatic appeal to a judge of the Family 

Court Section of the Trial Division . Probably the amendment 

would have to be in more general terms so as to be applicable 

elsewhere in Alberta . This amendment is not essential to 

the working of the system but has been previously suggested 

in this paper . 

(2} Procedural Matters 

Some mention should be made of the procedural matters . 

The Alberta Rules of Court govern procedures in the 

Trial Division . Other than the Alberta Divorce rules the 

only Rules of Court peculiar to matrimonial matters are 

Rules 57 8 to 5 80, relating to matrimonial causes, and Rule 

3 9 6, the Interim Alimony Rule . So far as family law matters 

other than divorce proceedings presently dealt with by the 

Trial Division are concerned, it will probably not be 

necessary to make any substantial changes at the beginning . 

With regard to matters such as maintenance and custody, 

elaborate rules seem to be unnecessary, but the somewhat 
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more complicated structure of the Family Court Section 

would call for rules to direct various matters in the appro­

priate channels, and { under some alternatives outlined above) 

to provide for appeal procedures . 

With regard family law matters governed by the 

Criminal Code, the procedures can continue to be determined 

by the Code . 

With regard to divorce the rule-making power is 

vested in the judges of the court, and if the Family Court 

is to be a section of the Trial Division, it would follow 

that all the judges of the Supreme Court would participate 

in the rule-making power . 

It is suggested that the situation should be as 

follows : 

(a) In divorce matters, the divorce rules should 

apply, including the rule-making powers . 

( b )  In other matters now dealt with by the Trial 

Division and in civil matters now dealt with by the District 

Court and the Family Court, the rule�making authority should 

be the Lieutenant Governor in Council . It would be desirable 

to have a rules committee representative of the Family Court 

Section, the Bar and the Attorney General's Department to 

make recommendations . 

{ c )  In criminal matters the Criminal Code should 

continue to apply . 
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65 

A true family court may be said to be a " court with 

jurisdiction enabling it to deal with all problems relating 

to matrimonial and familial disputes, containing as an 

integral part an expanded diagnostic and therapeutic service 

and fortified by well-paid, qualified and respected judges."
24 

A Family Court is a court of law and as such, its 

primary function is judicial. Contentious issues must be 

determined and enforced within the framework of legal rights 

and the law. However, family law is distinct from all other 

areas of law. A proper disposition of most family matters 

demands a much greater attention to the particular person 

and less importance to the objective rules of law than do 

most other legal matters. For example, it is clear that 

the dissolution of a commercial contract or the lawful 

seizure of a motor vehicle is primarily a legal matter , but 

the dissolution of a marriage or the custody of a child has 

not only legal significance, but social significance as 

well, because it alters the basic relations between the 

parties--that is to say, it is a socio-legal matter. 

The economic significance of family law matters is not 

obvious. Persons affected with family problems are often 

socially and economically underprivileged and are not 

capable of providing themselves with the prof�ssional 

services they require. Seldom do their problems directly 

involve large sums of money. In a court hierarchy where 

jurisdiction tends to be determined either by the amount of 

money involved in the action or by the means of the parties, 

they pass by in the lower echelons of the court system. A 

closer consideration, however, will lead one to the conclusion 
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that the economic results of child neglect, broken homes 

and juvenile delinquency are likely to be enormous in terms 

of social welfare, state guardianship, detention homes and 

penal institutions. It is clear that there is a paramount 

public interest in resolving family disputes and preserving 

families over and above the interests of the persons involved. 

The function of the court then, should also be therapeutic, 

and to some extent, preventive. 

These observations lead one to the conclusion that a 

Family Court must be more than a highly-qualified judiciary. 

In
. 

addition to the court itself; social and other services 

are required to assist the persons seeking legal remedies. 

This is not to suggest that the court be transformed into a 

social agency, but rather that the court rely on other 

disciplines to adequately discharge its function. 

2 .  Family Court Services 

At the present time, there are no social or related 

services available to the superior courts administering 

family law. Such facilities, however, are attached to the 

Juvenile and Family Courts. It is one of the main purposes 

of the unified Family Court to provide a judicial and 

administrative structure through which the best use can be 

made of existing services in the interests of persons with 

family law problems. It is evident that transferring the 

existing facilities to the Family Court Section of the 

Supreme Court would mean a unity of intake, records and 

services and result in the most efficient and effect ive use 

of the present facilities. 

The existing Juven ile and Family Courts ' services 

are highly developed. Apart from the clerical, accounting 

and related services, they include the intake section , the 
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enforcement section and the legal section . It is proposed 

that the staff of these existing services be organized into 

Family Court services consisting of a social arm and a legal 

arm to be attached to the Family Court Section of the Trial 

Division . The proposal for a unified Family Court does not 

of itself involve extension of these services, in the court 

structure as recommended should prove adequate to deal 

either with the existing services or with extended services 

if the latter should be found to be necessary . 

( 1 }  Social Services 

( a }  Control of Social Services 

Social services functioning in the Family Court 

Section could be under the direct control of the appropriate 

government department or they can act under the direction 

of the court . If the social services are to function pro­

perly within the judicial process, they should be part of, 

and under the control of, the court . Experience under such 

a system appears to have been good in the more s·uccessful 

American integrated Family Courts, and the degree of control 

of the social services by the existing Family Court in 

Alberta seems to have been successful . It is therefore 

recommended that the principle should be that social services 

are part of and under the direction of the proposed Family 

Court Section . 

There is then a question as to the administrative 

structure which should be adopted . 

The plan suggested by Mr . S .  S .  Purvis, Q . C . ,  which 

was presented by the Law Society to the Attorney General, 

involved the enactment of·a Department of Court Services 

Act dealing with all the services of the court, legal, 
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administrative and social. There would be a director of 

court services who would have the responsibility for all 

these services. The director of Court Services would be 

under the Family Court judge contemplated by Mr. Purvis' 

plan, but would be required to report annually to the 

Lieutenant Governor in Council upon the affairs of the 

work of his department and to make recommendations for 

improvement. The resulting structure would be as follows : 

( Chart on next page ) 
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Judge Bowker o f  the F ami ly Court has e xpres sed s ome 

res e rvations about thi s  administrative s tructure . The 

l ike lihood o f  finding a person of the varied ta lents required 

for the pos iti on o f  Di rector of Court S ervi c e s  would not be 

too great . The structure would be too formalized and top­

heavy . She sugge sts instead a structure invo lving three 

department heads , a l l  reporting to the federa l judge . The se 

would be the Clerk of the Court, the Director o f  Legal 

Service s, and the Di rector of Court Coun s e l li ng S ervices . 

She would le ave the Juvenile Court social s ervi ces 

outs ide the s tructure . She gives her reasons for thi s  as 

fol lows: 

I wish to comment now on the advis abi l ity 
or otherw i s e  o f  the fo llowing s e rvice s be ing 
provi ded by the court staf f: 

(a} pre- sentence reports for juveni le s  (we 
c a l l  the s e  "social hi stories" a s  we 
avoid criminal nomenc lature in dea l ing 
wi th juveni le s} ; 

(b) probation and supervi s i on for juveni le s 
(and s ometime s adults in cri minal matters 
like as sault or threats } . 

At the pres ent time, a l l  juveni le de linquency 
reports are prepared and furnished to the Court 
by THE CITY OF EDMONTON SOCIAL SERVI CE DEPARTMENT 
( forme r ly c a l led "The City We l fare Department"} 

the o f f i ce s  o f  whi ch are located in the CN Towe r .  
Also, when a chi ld i s  p la ced on probation, it i s  
a probation worker i n  the s ame department who 
undertakes s upervision . Indeed, we have an 
exce l lent l i a i s on with these people (wh i ch is not 
so in Calgary} and get good s ervi ce so far as 
s oci a l  hi s tories are concerned, though probation 
s ervi ce s  are over-worked . In the case of adults 
(e . g . ,  as s au lt or CC 717 Thre ats ) ,  we rarely ca l l  
for "pre- sentence reports", but i f  we need them, 
we use the regular ADULT PROBATION S ERVI CES (a 
branch of the Attorney Gene ra l ' s  Department ) 
and s imilar ly, probati on for adults i s  to 
provinci a l  probati on worker s .  



The ques tion now i s: S HOULD THESE SERVI CES 
BE TRANSFERRED TO THE COURT ITSELF? - as appe ars 
to be the intention . Eventually this might be 
de s irab le, but bear ing in mind the magn itude o f  
the changes already be ing proposed, we might be 
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we l l  advis ed to le ave thi s  part of the operat ion 
undi s turbed . Bes ide s th is, there i s  one s choo l of 
thought {with whi ch I concur)  that juven i les s hould 
be spared the "stigma" of coming into Juveni le Court 
off ices with their parents for a so-c a l led "pre­
sentence interview" . Having not yet been adjudged 
de linquent, he s hould not have to attend at the court 
bui ld ing, with a l l  whi ch th i s  impl ies, but rather 
it is much more de s ir able to have we l f are workers 
conduct the interview in their offi ces e l s ewhere, 
make inquiries from the s chool, etc . without having 
to reveal an a l leged delinquency . Indeed, the 
protection whi ch the law af fords juven i les again st 
public ity might be violated if such inqui r i es came 
from a Juvenile Court . Then too, when the chi ld 
is placed on probation and is required to report 
regular ly to the o f fice of hi s probation worker, 
he should not again return to the Juveni le Court 
bui lding, but s hould, as now, go to the we l fare 
department offi ces . The probation worker there is 
not s o  re adi ly identi f ied as being with the Juven i le 
Court when he or she makes calls to the home; she 
is  mere ly "the l ady {or man ) from the we lfare depart­
ment", who might have many reasons other than de lin­
quency for making the c al l . Many people fee l that 
a chi ld should be in the Court its e l f  on ly for his 
hearing before the Judge; other than this he is 
not identi fied with the Court . It might be 
mentioned here that in Toronto {and Tokyo as we l l )  
probation servi ces are right in the court bui lding, 
but in s o  large a city, thi s  arrangement i s  probably 
more convenient, rather than having City We l f are 
workers come gre at distances .  So far this i s  not 
a prob lem in Edmonton . 

Another point that comes to mind here i s  the 
f inancial e lement: under the pres ent system, a l l  
thes e s ervi ce s de s cribed above, are pai d for by 
THE CITY OF EDMONTON . I f  they were brought under 
the Court, they would be an added expendi ture for 
the ATTORNEY GENERAL ' S  DEPARTMENT and the Provinc ial 
Government, and for thi s  reason alone, the govern­
ment would f avor the pre sent arrangement . 

Her s ugges ted s tructure i s  as fol lows: 
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The great advantage of the suggestion made by Mr . 

Purvi s i s  that the court would look to one o f fi cial only 

for al l matters of court administration and s ervice s. The 

dis advantage appears to be in the variety o f  functi ons to 

be supervis e d  by thi s  official and the ins ertion of· a .level 

of administration whi ch doe s not appear to be stri ctly 

nece s sary fo r proper coord ination . 

It is di fficult for the I nstitute to involve its elf 

in the making of adminis trative decisions ,  but it is nec e s s ary 

to make re commendations as to what s hould be contained in 

legi s lation . 

It i s  recommended that the legi s lation providing for 

the Fami ly Court S ecti on should provide: 

1. For a Clerk of the Court, a Di rector of Legal 

Servi ces and a Dire ctor of Court Couns e l l ing S ervi ces to be 

appointed by the Lieutenant Governor in Counci l  after hearing 

the recommendation of the court, leaving open the po s s ib ility 

that two or moce of the se po sts could be held by the same 

pers on . 

2 .  That thes e o f fi ci a ls be s upplied with offices, 

staff, etc . ,  in the usual way . 

3 .  That the s e  o f fic i al s  be unde r the admini strative 

di recti on and control of the court . 

Such a recommendation avo id s  a decis i on as between 

the two structure s sugge sted above, and other pos s ib l e  

s tructures . It i s  di f f i cult t o  form i n  advance an opini on 

as to detai ls, even important detai ls, o f  admini strative 



74 

structure and these should be worked out by those who will 

be responsible for i ts operation. 

If the Institute should feel impelled to make a 

decision it is recommended that ( subject to what wil l  be 

said later about the exercise of the court' s admi nistrati ve 

jurisdiction ) the structure suggested by Judge Bowker be 

recommended, subj ect to the qualification that the option 

of bringing the Juvenile Court Section under court juris­

diction should be kept available and that ( whether or not 

such services are physically incorporated in the court 

premises )  such services should be attached to and under 

the control of the court except where they are being 

performed satisfactorily by municipal bodies. 

( b )  Nature of Social Services to be Provided 

The nature and extent of the social serv ices to be 

provided by the court are not of the essence of the proposal 

for a unified Family Court, the proposal being directed rather 

towards the provision of the court structure whi ch, among 

other things, can make the best use of such social services 

as are provided. It may however be useful to indicate the 

nature and use of the present services and possible extensions 

while emphasizing that the proposal does not stand or fall 

with these. 

The present Family Court at Edmonton is the most 

convenient example. There is an intake service which i s  now 

performed in Edmonton by three social workers or " court 

counsellors" ,  as they are called. Their present duties 

involve conducting the initial interviews, assisting persons 

to commence actions and making custody investigations when 

ordered by the court. A more extensive use of investigations 



and soci al reports would be mos t us e ful as an aid to the 

court in making d i s positions and it is  propos ed that th� 

duti es of the s e  s oci al workers be extended to provide a l l  

the servi ce s and reports required or reques ted by the 
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judges of the court or, to be res ponsible for having the 

servi ces or reports provided by vo luntary or pub l ic agen c i es . 

Thi s would inc lude custody inve s tigation reports, as we l l  

a s  guardianship and adopti on reports, finan c i al investiga­

tion reports for maintenance claims , fol low-up procedure s, 

pre�s entence reports, soci al hi stories and probati on s e rvices . 

One can particularly s ee the value of the s e  reports in 

assisting the court to grant equitable coro l l ary relie; in 

uncontested divorce acti ons . Often the parties thems elves 

have not realistically con s i dered the re lated que stions of 

maintenance or alimony, but are reas s ured that, if inade­

quate, they may re- apply to the court at a l ater date . 

Much time and troub le could be avoided if more cons ideration 

were given to the se matters in the first instance . 

-A pos s i b le extens ion of the soc i a l  arm is  suggested 

by s ection 7 and 8 of the Divorce Act whi ch impose spe c i a l  

duti e s  upon lawyers and courts i n  divorce matte r s . The 

lawyer i s  under a duty except where cle ar ly appropriate to 

draw to the attention of the cl ient the provi s ions o f  the 

Act intended to e f fect reconci li ation where pos s ible, and 

to in fo rm the c l i ent o f  the marriage guidance counse lling 

fac i l ities ava i l able and to di s cus s the po ss ibi lity of 

re conci li ation . The court i s  to inqui re whether the re is 

a pos s ibi lity of re conc i liation unle s s  the inquiry i s  clearly 

inappropriate, and i f  it appe ars to the court that there i s  

a pos s ibi lity o f  re con c i l iation the court is  t o  ad journ the 

proceedings to give the parti e s  an opportunity to become 

reconci led and to nominate persons to ende avor to as s i s t  the 
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parti es with a vi ew to thei r  pos s ible re conc i l i ation . At the 

pre sent time there are no spe c i f i c  guidance fac i l ities to 

whi ch the parti es may be directly re ferred e i ther by order o f  

the court, b y  the s o li c itor of one o f  the parti es o r  at the 

request o f  both of the parties . A marri age couns e l l ing 

s ervi ce attached to the court would tend to i nsure that the se 

re conci liati on provi s ions are not tre ated as mere te chnical 

requirements and that the partie s  c apable of conc i l i ating 

their problems wi l l  obtain the nece s s ary couns e l l ing . 

Pos s ibly only short-term ass i stance would be provided if 

such an extens ion was made . 

Whatever s ervi ce s are rendered s hould be rendered by 

people adequate ly equi pped by training and experi ence, lack 

of bi as in study and report, and clear i n  unde rstanding of 

the purpose, meaning and e f fect of reports, and able and 

ready to give evidence concerning thei r studi es and reports . 

The Institute could go on and make spe cifi c  recom­

mendati ons as to the number of people invo lved and as to 

whether or not new services should be provided . On the one 

hand, spe c i f i c  recommendati ons would no doubt be of as s i stance 

to those setting up the court . On the other, they �ay attract 

to the whole project criticism re a l ly directed towards these 

detai ls and they may we ll at thi s stage suggest dec i s i ons 

whi ch would better be le ft to tho se who wi ll be re sponsible 

for operating under them . For the se reasons no sugge stion 

for major change in s ervi ce s or per sonne l is thought to be 

de s i rable in this paper, though the institution o f  a uni fied 

Fami ly Court may we l l  be the occasion for a re-examination 

o f  the s ervi ces provided . 
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( 2 )  Legal Arm 

(a ) Lega l Service 

With re ference to the Edmonton Family Court, 

Judge Hewitt des cribes the function of the soli citor attached 

to the court as fo l lows : 

The S o l i ci tor acts as legal advi s or not only 
to the Court Couns e l lors, but a lso to those 
persons who are re ferred to the Solicitor for 
legal advi ce in family matters . Whe re the 
person needs the s ervi ces of a lawyer, but 
are unab le to af ford them, the S o li citor may 
act on behalf of that person . Too, the 
Solicitor prose cute s charges being proce s s ed 
in court as we l l  as preparing case s for 
pres entation under the Re ci proc al Enforcement 
of Orders hearings . 

Judge Bowker has thi s to s ay: 

Obvious ly each court should have one or 
more lawyers on the staff, one of whom could be 
de s ignated "Di rector of Lega l S ervice s" . Such 
persons would perform the fo l lowing duti es: 

( 1 )  act as crown pro s ecutor in juveni l e  
delinquency tri als; 

( 2) act for a w i fe in cus tody or maintenance 
tri a l s, when the husband has a l awye r; 

(t4es e  are dut i es pre s ently c arri ed out 
by our court s o l icitor ) 

(3) arrange for legal aid in conte sted 
matters, when from the nature of the 
case, thi s  appears nece s s s ary and 
advi s able; 

( 4 ) be avai lab le for staff to discus s legal 
matters; 
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(5)  drafting of documents and new forms 
when necessary;, 

( 6 ) in the event that the concept of " legal 
guardian " is adopted, to implement the 
system. 

In response to �he suggestion that the legal arm 

of the court should review each case to decide whether 

counsel is required by any party as though it were a 

criminal matter or by any child or would be otherwise 

unrepresented, Judge Bowker outlines the procedure of the 

court as follows : 

Whether parties appear in court on Child 
Welfare wardship applicat ions, or Family 
Court matters ( assault, maintenance, etc.) , 
the judge, after explaining the nature of the 
action always asks if they wish an adjournment 
to consult a lawyer. This is something which 
they must decide themselves and all the court 
needs to do is to give them the opportunity. 
If the husband intends to have a lawyer, then 
we always tell the wife that she too should 
be represented ; if she has a lawyer of her own, 
she is asked to consult him ; otherwise it is 
explained to her that she is entitled to the 
services of our court solicitor, but that she 
must arrange an immediate appointment at the 
desk. . . . 

When it comes to the suggestion that 
juvenile delinquency cases require an 
assessment as to the need for legal repre­
sentation, here again a glance at our present 
procedure might be in order : When the social 
worker (from the City Social Service Depart­
ment ) interviews the family and the child 
during the 3-week interval between the laying 
of the charge and the court hearing, the 
parents are told that they have the right to 
obtain a lawyer, and if necessary through 
legal aid. If they express a desire for this, 



then the social worker just prior to the 
hearing tells the j udge this is their wish, 
in which case the judge is not handed the 
social history; a plea is taken and the 
matter adjourned until the lawyer can be 
present. The same procedure is followed in 
wardship hearings - if the person wants a 
lawyer, they are given this opportunity. 
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It would be open to the Institute to recommend that 

each case be looked at by the legal arm of the court with 

a view to seeing that representation is available when 

desirable, but, in view of the fact that the proposal to 

be made is largely one of court structure, the fact that 

opportunities for legal assistance are afforded, and the 

availability of both criminal and civil legal aid, it is 

not suggested in this paper that the Institute go on to 

recommend that the legal arm look at each case, though, 

again, a re-examination of the services provided would 

be a good thi ng. 

One further consideration is whether children 

should have representation separate and apart from their 

parents in divorce and custody proceedings. Under the 

old English doctrine of parens patriae the courts have 

been known to appoint a legal representative to ensure 

that the best interests of the child may not be overlooked 

in the bitter conflict between the parents.25 Under the 

Rules of Court, a next friend or guardian ad litem is 

appointed to appear for a child if he is a party to a civil 

s uit ; it may appear reasonable that
.

the child should also 

have a spokesman when the matter being decided is his 

environment. Under the provisions of the Divorce Act, the 

court has a further duty to the children of the marriage 

where the grounds for divorce is a permanent breakdown of 

the marriage. 
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s. 9 (1 )  On a petition for divorce it 
shall be the duty of the court 

( e) Where a decree is sought 
under section 4 ( permanent 
breakdown) , to refuse the 
decree if there are 
children of the marriage 
and the granting of the 
decree would prejudicially 
affect the making of 
reasonable arrangements 
for their maintenance; 

These provisions would strengthen the case for a 

permanent legal representative. The role of a represen­

tative of a child should not be the role of an advocate 

in the usual sense, however. Perhaps provision could be 

made for an occasional representation to be provided 

either by the office of the Public Trustee or by the 

office of the Director of Child Welfare. Some form of 

representation should be available, at least when the 

judge thinks it desirable, but this paper does not suggest 

that the Institute' s recommendations go farther at this 

time. 

It is suggested however that the Institute recommend 

that where possible representation of an individual, whether 

a wife or child or anyone else, should not be by a lawyer 

on the staff of the court. It is better that there be some 

representation available in some cases and if this can be 

supplied only by the legal arm of the court, this is the way 

it will have to be. However, a lawyer, whether considered 

as advocate or guardian, should in,general neither be nor 

appear to be a representative of an interest other than the 

interest of the client, while there is of necessity a 
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continuing relationship between the court and the solicitor 

attached to its legal arm which is outside the relationship 

between the lawyer and the person served . 

The second facility of the legal arm of the court 

is an enforcement service. A systematic and effective 

system for the collection of support payments ordered 

by the Family Court Section is an obvious necessity if 

its orders are to be effective . Persons in whose favour 

such orders are made are often not in a position to take 

the usual legal remedies available to creditors and eve� 

if they were, these remedies are unrealistic for the 

collection of recurring small amounts . Regular and prompt 

payment�of maintenance and alimony are necessary to 

furnish spouses and children with immediate living 

expenses and when these payments are delayed or stopped, 

social welfare must provide their living funds. In 

general, the usual legal remedies are too expensive, too 

cumbersome and often too late . 

The existing Family Court has enforcement services 

attached to it in some areas. In 1 9 6 8, for example, the 

Family Court of Edmonton collected over $ 6 30, 000 . ,  with 

the collections in October and November being more than 

$ 60, 000. per month .
2 6  

In many American family courts, 

highly automated and computerized collection units are 

attached to the court. As a result greater amounts are 

collected and the social welfare funds are more fully 

reimbursed for their grants of assistance to deserted wives 

and children. For example, in the Family Court of Milwaukee 

County, the 19 6 6  Annual Report of the court disclosed that 

the amount paid to the office on Family Court support 

orders was $11, 3 34, 132.07 and the amount reimbursed to 

welfare agencies was $724, 155 . 54 .  In the proper cases, 
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effective collection procedures relieve the welfare funds 

of the responsibilities of errant spouses. In the 1 9 6 9  

study by Datamation Centres Ltd., on the possible computer 

applications to the Family Court in Alberta, it was 

estimated that the incurring cost factor for computerized 

collection facilities, after the initial installation 

charges, would be approximately $1, 000. to $1, 500. per 
27 

month. It would appear that the present volume of 

enforcement of support orders has reached the point where 

modern data processing methods could be economically 

realistic and a great assistance to the court and its 

litigants. 

If the philosophy and policies of the unified Family 

Court are to be consistent, it is essential that the court 

services be attached to the court and under the direction 

of the court. Perhaps the importance of this relationship 

can best be understood in light of an article which 

analyzes the reasons for the failure of the Marriage 

Counselling Service in the State of Utah.
28 

The reason for this mutual lack of understanding 
must be sought in part, at least, in the organi­
zational setup of the Service. Although the 
law gave the courts the power to appoint the 
counselors and to direct their work, the Welfare 
Department actually selected the staff with the 
approval of the judges. The Department also 
assumed a large part of the supervisory respon­
sibility for the Service, apparently without 
any objection from the courts. In fact, the 
counselors soon became for all practical 
purposes Welfare Department employees and 
asked to be relieved of their second loyalty -
the loyalty to the courts. This development 
was aided, of course, by the fact that the 
counselors sensed some of the antagonism 
present in a few of the courts. They tended 
to gravitate, therefore, toward the Welfare 
Department whose staff had a background and 
spoke a language similar to their own and 



toward their psychiatrist-consultant whom 
they enthsiastically credit with a great 
deal of the progress they made in perfecting 
their counseling skills. 

What was lacking was some advice given to the 
counselors by a judge or attorney who would 
explain the world of the law, the meaning 
and purposes behind the rules of evidence 
and of procedure, the position of judges 
and attorneys as upholders of a long legal 
tradition, and the fact that they are 
bound by this tradition and these rules 
until they are modified or abolished; also 
the fact that many judges and lawyers fully 
realize the shortcomings of the adversary 
method in modern family cases and that 
they strive for a change by legislation 
or court rule. Without suqh general 
enlightenment and without the explanation 
of individual cases in their technical 
legal setting, it was only natural that 
some of the methods of judges in divorce cases 
seemed incomprehensible to a non-lawyer 
counselor. 

83 

It is essential for the success of the unified 

Family Court that the court have overall control of the 

court services so it can provide direction and imple­

mentation of policies, procedures and legal requirements. 

By their nature, autonomous social agencies cannot be 

part of this structure and therefore, they are likely 

to be less responsive to the policies and needs of the 

court. At the present time in Edmonton, all juvenile 

delinquency reports and probation services are furnished 

to the court by the City of Edmonton Social Service 

Department and this arrangement appears to be operating 

satisfactorily. However if the principle of a unified 

Family Court is acceptable, it seems desirable that even 

these services should, if and when this becomes practi­

cable, be controlled by the Family Court, whether or not 
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they are physically located in its offices. Under the 

control and direction of the court, collection proceedings 

may be more vigorously pursued and the social workers, as 

officers of the Family Court Section, may expect greater 

acceptance and co-operation, especially by the legal 

profession. 

3. Administration 

The administrative structure of the unified Family 

Court is the whole non-judicial machinery connected to the 

court in the administration of family law and under the 

direction of the court itself. It is not possible in 

this paper to construct a workable administrative 

structure for the Family Court and its services. At 

the very most, it will propose guidelines and alternate 

recommendations to assist in setting up the unified Family 

Court. 

While the court should control its services, the 

judges should not be engaged in daily administrative 

problems. 

Two possible administrative arrangements have already 

been discussed. 

Under the first there would be a senior administra­

tive official called the Director of Court Services and 

that the services attached to the court would be organized 

into a Department of Court Services. The social and 

legal arms of the court services as well as the clerical 

and administrative services would report directly to the 

Director who would be responsible to the court. It is 

emphasized that the ultimate direction and control would 

rest with the court. 



If there is to be such an official, the Director 

of Court Services should be carefully appointed. As a 

key figure in this administrative structure, he would 

require training in three disciplines - law, social 

work and administration. He would have to interpret 

law and its requirements to the social work staff and 
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the community, and at the same time to be able to inspire 

confidence in and to convey the social workers' view­

point to the judge and the legal profession. Because 

of the close liaison between the judges and the Director, 

his appointment should be made by the Lieutenant Governor 

in Council on the recommendation of the court. 

Statutory recognition should be provided in the 

Family Court Act or a Department of Court Services Act 

for the Director of Court Services and the Department of 

Court Services. Further provisions should allow for such 

other services as the court may request and the Lieutenant 

Governor in Council may consider requisite, with power 

in the Lieutenant Governor in Council to prescribe the 

respective duties and remuneration of the Director of 

Court Services and other employees of the Department. 

Appointment of court officials would be made by the 

Lieutenant Governor in Council on the recommendations of 

the court. The Director would report annually to the 

Lieutenant Governor in Council upon the affairs and works 

of the Department and such reports could be laid before 

the Legislative Assembly. 

The other proposal mentioned was that, instead of 

the Director managing the Department of Court Services, 

a three-man triumvirate, consisting of a Clerk of the 

Court, a Director of Court Counselling Services and a 

Director of Legal Services, may administer their 

respective services and report directly to the court. 
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There are alternatives as to how the administrative 

function of the court could be exercised. Under the 

proposal made by Mr. Purvis and presented to the Attorney 

General by the Law Society, the emphasis was upon one 

federally-appointed judge who would largely control the 

court and who would also exercise administrative control 

over the services attached to the court, acting through 

the Director of Court Services. This would be one 

administrative arrangement. It would be consistent with 

the philosophy of unified control upon which that proposal 

was based. It would, however, tend to exclude other 

judges from full participation in the work of the court. 

An alternative would be to vest the administrative 

authority in the court as a whole. All the judicial 

personnel of the Family Court Section could be, in effect, 

a Board of Directors, with the chief justice of the 

Family Court Section as the presiding officer, and also 

as the executive officer. Decisions as to the policy 

under which court services would operate would be the 

result of debate and interchange of ideas and not the 

views of the one individual. 

It is not suggested or expected that judges would 

be involved in day to day administration. The one Director, 

or the three department heads, would bear that respon­

sibility, and it is not suggested that administration be 

a substantial charge on the time of the judges. 

Regardless of the administrative structure of the 

unified Family Court, one of the important officers of 

the court will be the Clerk of the Court. As a court of 

record the Family Court Section would have its own 
separate records, court reporters and orderlies. The 



Clerk of the Court would be responsible for the non­

professional staff, including stenographers, clerical 

workers, receptionists, and court orderlies, as well as 

for ordering supplies, arranging court dockets, the 

issuing and serving of documents, and handling telephone 

inquiries. A second important function of the Clerk 

would be the administration of the accounting department 

of the court and the enforcement service of the legal 

arm. 
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The principle of judicial autonomy demands that no 

judge of the Family Court Section be under the control of 

administrative or governmental personnel. This principle 

also extends, in par�, to the court services under the 

control and direction of the court, insofar as there must 

be a clear understanding or a budgetary allotment to 

allow the court independence to arrange its own staff 

needs, its facilities, its library expenses, its travelling 

expenses, as well as any special expenses that.may arise 

in the course of its operation. 

The Law Society proposal recommended that a Citizens'· 

Advisory Committee be appointed by the court to ensure a 

harmonious relationship between the public and the court. 

This committee should consist of professional and non­

professional members representative of the community at 

large. Its function would be to assist the court in 

becoming more effective in dealing with family problems, 

to obtain acceptance and support for the court and to 

co-ordinate the social resources of the community. The 

committee should be composed of representatives from 

volunteer, private social agencies, the government, 

educational institutions, the legal profession, the 

medical profession, church organizations, trade unions, 
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industrial organizations, Alcoholics Anonymous, Canada 

Manpower and others. In particular, pursuant to the terms 

of the Juvenile Delinquency Act, representatives from 

the children ' s  aid societies could form a Juveni le Court 

Committee, as a sub-committee of the Citizen ' s  Advisory 

Committee. During the period of organization of the 

Family Court Section such a committee would provide a 

source of advice about the inevitable problems of structure 

and organization and would provide a means of communi­

cation with the professions, institutions and organizations 

represented. Without the co-operation and understanding 

of the social agencies, the legal profession and the 

community at large, a unified Family Court cannot succeed, 

and every effort should therefore be made to obtain such 

co-operation and understanding by giving them a chance 

to take part in its organization. Once the Family Court 

Section is well established it will be time to assess the 

continuing function which the Committee may perform in 

order to decide whe ther it should continue. 

Once the basic administrative structure is de termined, 

it is necessary to consider whe ther there should be one 

such structure in the province or more than one, and if so , 

how many. 

(1)  One Court 

The Family Court Section could be set up as one court 

structure for the province, presumably centralized at 

either Edmonton or Calgary. This arrangement would 

simplify administration. However, it would be open to 

the serious objection that it must inevitably be too 

remote from large areas of the province , and from one of 

the large population centres. 



{ 2) Several Courts 

It would be possible to set up several courts 

throughout the province. It seems unlikely, however, 
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that it would be practicable to multiply these structures. 

Considerations of expense and administration suggest a 

minimum number. Full scale courts outside Edmonton and 

Calgary would not fit into the administration of the 

other parts of the Supreme Court, as judges of the other 

parts of the court are resident at Edmonton and Calgary 

and it is desirable to keep the Family Court Section as 

far as possible in the main stream of legal thought and 

in contact with the social work field as well. 

{ 3 )  Two Courts 

It is suggested that there should be two Family 

Court structures, one centered at Edmonton and one centered 

at Calgary. It is further suggested that {while every 

judicial officer should have jurisdiction throughout the 

province) the Edmonton Family Court should serve the 

area served by the District Court of the district of 

northern Alberta and that the Calgary Family Court should 

serve the area served by the District Court of the district 

of southern Alberta. To the extent that resident judges 

and resident social services are needed in smaller centres, 

these could be attached to and in close contact with the 

two structures. 

It is suggested that such an arrangement would 

have the. following advantages : 

{ a) There would be one such structure 

immediately available to each of the 

maj or population centres. 
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( b )  There would be enough business to 

j ustify the type of administrative 

and j udicial structure which we 

have been discussing. 

( c )  I f  provincial judges are to be 

resident in the outlying districts, 

they could still be part of the 

central court located in what is, 

at least in the j udicial sense, 

the normal centre. 

( d )  The structures would be large enough 

to make available the advantages of 

association and contact to the 

various j udicial officers and to 

avoid the problems of isolation; 

the court can progress only through 

continuing development of ideas by 

persons in continual contact with 

each other. 

( e )  This structure would fit into the 

structure of the Supreme Courts to 

the maximum extent. 

( 4 )  Services to Outlying Points 

Creation of the new structures should not be allowed 

to detract from services now available to the people of 

the province, and should provide for the improvement of 

the service where possible. 



91 

Dealing firstly with services now given by judges 

of the Trial Division , there are three possibilities : 

( a }  to have enough federal judges in the 

Family Court Section to travel to the 

out lying points; 

( b )  to have the same services rendered by 

other Trial Division judges on circuit; 

( c )  in the case of undefended divorces , to 

have provincial judges act as hearing 

officers , with actual orders to be made 

by federal judges at the Family Court 

centres . 

The second and ( if and when the Divorce Act is amended } 

third are recommended for the time being . The possibility 

of the first should be borne in mind , to be instituted 

when the working patterns of the new Family Court Section 

have become clear and when it becomes apparent that its 

institution will be a reasonably efficient method of giving 

service . 

The second group of services are those now provided 

by District Court judges , and these are not so easily 

dealt with . They include adoptions , long-term wardships 

and children of unmarried parents applications . It does 

not seem appropriate to ask District Court judges to 

continue to deal with these matters in the smaller centres . 

There would be two possibilities : 

( a }  To have enough federal judges to 

perform these services in the 

outlying points . 
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( b )  T o  give jurisdiction to provincial 

judges to perform them. 

Again the possibility of having enough federal judges 

should be kept in mind; but for the short term the 

second possibility appears to be the practicable one. 

If so, the discussion and proposals concerning appeals 

would apply to this jurisdiction. 

There is no reason to think that there would be 

any additional difficulty in providing the services now 

provided by judges of the existing, Family, Juvenile and 

Magistrates' Courts. 

This discussion has been based on the view that 

the institution of the new Family Court Section should 

not and need not be made dependent upon substantial increase 

in personnel and services. For this reason, interchange­

ability of judicial officers, federal and provincial, has 

been emphasized, whether these are appointed to the Family 

Court Section or not. However, use of other judicial 

officers detracts from the specialization which is one of 

the chief objectives of the proposal; and should therefore 

obtain only where provision of judicial officers of the 

Family Court Section would unduly tax the resources 

available for the Section. It is likely that the govern­

ments involved, subject as they are to competing financial 

demands, will be satisfied with a proposal which does not 

attempt to make the best use of resources which exist or 

which can largely be provided from the savings e ffected 

by reduction in demands on the Trial Division and the 

District Court. 
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(5 ) Relation Between the Family Court Structures 

I t  is desirable that family law be administered in 

accordance with the same philosophy and practices through­

out the province , subject only to any differences imposed 

by geography and concentration of population. The 

principle of uniformity may appear to conflict with the 

control of the court over its administration and methods. 

If a dourt controls its attached services, and if there 

are two separate courts , the policies adopted may be 

different; on the other hand , if there is one authority 

controlling both administrative structures then the 

individual court does not have that control. 

It is suggested that the prime concern is to have 

one court operate under a consistent approach , and that 

the concern of uniformity with another court structure 

in another par t  of the province , though important, is 

somewhat secondary and could be satisfied by a policy of 

frequent meetings of judges and administrative staff, 

temporary assignments of judges from one structure to 

the other , particularly when vacations or illness make 

assistance necessary, and occasional movement of adminis­

trative personnel from one structure to another, temporarily 

or permanently, as occasion arises. Further, it is 

probably desirable that one judge be accorded precedence 

over all the Family Court Section , although under the 

arrangements generally favoured by this paper, his pre­

dominance would not be enough to give him policy control . 

If the proposal suggested above is adopted , the 

smaller cities of the province would be under the j uris­

diction of the respective centre of their district. Where 

there are existing Family Courts, as in Red Deer, Lethbridge , 
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Medicine Hat, Fort McMurray and Peace River, the present 

judges would be appointed provincial judges of the Family 

Court Section. These provincial judges would be associated 

with the centre of their district and maintain a close 

relationship with that court and its services. Although 

they would issue their own pleadings, they would provide 

their centre with copies of all records and proceedings, 

use its facilities as much as is possible and maintain a 

close connection with its other judicial personnel. The 

present circuit systems of the Family Court would be 

continued by the provincial judges and expanded in time 

according to need . 

It is obvious that the facilities of the Departmen t 

of Court Services cannot be reproduced in every community 

in the province. However, it is feasible to establish 

Citizen ' s  Advisory Committees in the smaller communities 

of Alberta to assist the court. It is proposed that one 

of the primary functions of these community committees 

would be to provide specialized services to persons with 

family problems. These services would be similar to 

those provided by the Department of Court Services in 

larger centres . These community committees would be under 

the Director of Court Services of either northern or 

southern Alberta, who would guide, direct and co-ordinate 

the community efforts. Such community organizations, 

called " community co-ordinating councils " ,  have been 

particularly successful in California, where they have 

been employed since 1 9 3 2  to improve community life and 

provide a means of delinquency prevention. In Los Angeles 

County alone, more than 90 such Councils have been 

established . 



4. Facilities 

The physical plant that will house the court and 

95 

its services requires careful consideration and professional 

planning . If dignity and prestige are to be associated 

with the new court, these qualities must be reflected in 

its surroundings . The decor must also be warm and 

beautiful, and designed to put people a t  ease . 

The unified Family Court will be an important 

section of the Supreme Court of Alberta and it should not 

be isolated from the other court facilities . The judicial 

personnel of the Family Court Section should have a close 

association with all the members of the judiciary and the 

legal profession should be encouraged to participate in 

family law matters before the court . This means that the 

facilities must be as centralized and as integrated as 

possible . However, both the new Court House in Calgary 

and the Cour t House under construction in Edmonton will 

be completely occupied . It is proposed that appropriate 

facili ties for the court and its services be found as 

close as possible to the Court House, until such time as 

expansion plans provide the space in the Court House . 

The facili ties will have to be large enough to 

accommodate both the court and its services . Office space 

will be required for the Family Court judge ( s )  and the 

provincial judges, as well as the Director of Court Services 

( if appointed ) ,  the Clerk of the Court and his staff, the 

social workers, the marriage counsellors, the solicitors 

and the administrative personnel . It will also require 

large filing areas for legal and social records, a waiting 

room, and smaller, private interview rooms . The court 

rooms themselves should create a conference atmosphere, 
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with the dignity which inspires respect for the court. 

They should be smal l  and informal. Though provision 

should a lso be made for a larger, more dignified court 

room for matters more closely resembling ordinary 

litigation1 and for appeals if they are to be conducted 

within the Family Court Section. 

Emphasis should be placed on privacy both in the 

court room and outside. Persons waiting for counsel lors 

or for court hearing should be accommodated in separate 

waiting rooms. The court rooms should be furnished with 

only enough chairs for the parties to a single case, 

their witnesses and counsel. While a court room is usual ly 

Public and anyone may enter as of right, the size of the 

room, the fact that the door is closed and seating is 

provided outside rather than inside, and the demeanour 

of the bailiff and the court room clerk, wil l  result in 

hearings being attended only by those directly concerned 

With the matter before the court. Such human privacy is 

appropriate for the discussion of intimate family 

Problems. 

E. SUMMARY OF RECOMMENDATIONS 

1 .  That reform of the present system of administration 

of fami ly law is necessary ( p. 26 ) .  

2. That one of the fol lowing a lternatives be adopted : 

Alternative 1 

To rearrange and extend the jurisdictions of the 

existing court structures ( pp. 26-27 ) .  
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Alternative 2 

To put all matters under provincial legislative 

jurisdiction under the jurisdiction of the existing 

Family Court ( p. 27) . 

Alternative 3 

To create one court wi th exclusive jurisdiction in 

matters of family law ( p. 27) . 

( Alternative 3 being preferred.) 

3 .  To select the unifi ed Family Court from among the 

following a lternatives : 

Alternative 1 

To create a new Family Court separate from the 

existing court system ( p. 2 9 ) . 

Alternative 2 

To create a Family Court which is a division of the 

District Court of northern Alberta and another Family 

Court which is a division of the District Court of 

southern Alberta ( p. 2 9 ) . 

Alternative 3 

To create a court which is a division or section 

of the Trial Division of the Supreme Court of 

Alberta ( p. 29 ) . 

( Alternative 3 being preferred.) 
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4 .  To provide for the jurisdictions of the judicial 

officers of the Family Court Section of the Trial 

Division according to one of the following 

alternatives : 

Alternative 1 

To have all the judicial officers appointed by the 

same authority and exercise substantially the same 

powers, with provision for a presiding j udge 

( p . 3 3 ) . 

Alternative 2 

To have federally appointed judges perform those 

functions which have to be performed by judges 

appointed by the Governor General and to have 

provincially appointed judges perform the functions 

now performed by provincial ly appointed j udges and 

magistrates ( functions now assigned to £ederally 

appointed judges but which constitutionally dq not 

have to be so assigned to be assigned to one group 

or the other) ( p .  35) . 

Alternative 3 

To have referees who would hear matters relating 

to maintenance orders, custody, visitation, etc . 

and make recommendations to the federally appointed 

Family Court judge who would normally act upon them, 

the referees to be also magistrates and judges of 

Juvenile Court { p .  37 ) .  



Alternative 4 

The court to consist of one or more federally 

appointed judges and one or more provincially 

appointed judi cial o f ficers; the federal judges 
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to have unlimited or original jurisdiction in all 

matters before the Family Court Section; provincial 

judges to have original jurisdiction in all matters 

in which they now have jurisdiction and to hold 

appointments as magi strates, Juvenile Court judges 

and the Masters in Chambers of the Family Court 

Section; with provis i on for the hearing of undefended 

divorces by provi ncial judges; each federal judge 

to have the powers of a judge of the Trial Divis i on 

and to be a judge of general trial jurisdiction and 

other judges of the Trial Division to be � officio 

judges of the Family Court Section; other provin­

cially appointed judicial of ficers holding appoint­

ments as magi strates to be empowered to hear matters 

which can be heard by provincial judges of the 

Family Court (pp .  3 9- 4 0 ) . 

(Alternative 4 being preferred . )  

5 .  That the judicial o f ficers of the Family Court should 

have special qualifications and be appointed to the 

Family Court Section for an indefinite term or a 

sufficiently long fixed term (pp . 4 9- 5 1 ) . 

6 .  That appeals within the Family Court Section be 

easy and cheap where thi s  i s  reasonably practicable 

( p .  5 2 ) . 

7 .  That appeal procedures be as follows, depending 

upon the alternative chosen for jurisdictions of 
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the various judicial officers as provided in No. 4 :  

Alternative 1 

(All j udges appointed by the Governor General ) : 

There would be an appeal from each Fami ly Court 

judge to the Appellate Division ; appeals from a 

Master, if appointed, to go to a judge with 

further appeal to the Appellate Division ( except 

in the case of proceedings under the Divorce Act 

where the appeal is required to be to the 

Appellate Division) ( p. 53 ) . 

Alternative 2 

( Federal judges and provincial judges performing 

entirely separate functions) : 

( 1) Appeals from federal judges to go to the 

Appellate Division. 

( 2 )  Appeals from provincial judges to go 

either to a federal judge with further appeal 

to the Appellate Division ; or to go directly 

to the Appellate Division ( pp. 53-54 ) .  

Alternative 3 

(A system of federal judges with referees as 

hearing officers )  : 

All appeals to the Appellate Division ( p. 54 ) . 

Alternative 4 

(1)  Appeals from provincial judges directly 

to the Appellate Division ; or to the federal 

judge ; or to the federal judge sitting with 



provincial judges as non-voting members or 

as amici curiae ( p. 5 4) . 

(2)  From provincial judges acting as 

Masters, to a federal judge of the Family 

Court Section except · ·.with regard to matters 

under the Divorce Act where the appeal is 

required to go to the Appellate Division 

( p. 5 6) . 
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( 3 )  From federal judges exercising the 

juris diction of provincial judges, appeals could 

go to a single judge of either the Trial Division 

or the Appellate Division sitting with two 

provincial j udges as non-voting members or as 

amici curiae ( p. 5 6) . 

(4)  From federal judges exercising juris­

diction exercisable only by the federal judges 

to the Appellate Division (p . 5 7) . 

(5) From Juvenile Court judges, to a federal 

judge of the Family Court Section with leave, 

and if the requirement of leave is removed from 

the Juvenile Delinquents Act, then without leave 

(p . 5 8) . 

(6)  From provincial judges dealing with matters 

now be subject to appeal to the District Court, 

appeals to federal judges of the Family Court 

Section who s hould for the time being be � 

officio judges of the District Court for the 

purpose of hearing these appeals, but legislation 

s hould, if pos sible, be obtained to make the appeals 

to Supreme Court judges generally or in the case 
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of Alberta, to federal judges of the Family 

Court Section { pp. 58-5 9 ) . 

( 7) In interlocutory matters under the Divorce 

Act, the Appellate Division to be able to sit with 

one member (pp. 5 9-60 ) .  

8. That the Rules should provide that upon an appeal 

the federal judge shall give directions as to 

whether a transcript is to be required in a given 

case or whether the appellate tribunal should use 

as its records the notes of the judge of the first 

instance or a report from that judge supplemented 

or not by statements of the evidence as supplied 

by the litigants (pp. 6 0-61 } . 

9 .  That the time for appeal within the Family Court 

Section should be short ( p. 61) . 

10. That appeals from final decisions of Family Court 

Section continue to go to the Appellate Division 

(p. 6 1 )  . 

11. That the following Specif ic amendments to federal 

legislation be sought ( the matter of amendments 

to provincial legislation being left pending decisions 

on the other recommendations contained in this 

paper ) : 

(1 ) An amendment to the Divorce Act to make 

it possible for provincial judges sitting as 

masters to hear undefended divorce trials, 

leaving the final disposition to be effected 

by a federal judge ( p. 6 2 ) . 



(2) An amendment to the Divorce Act 

providing the rules may provide for the 

hearing of matters under the Divorce Act 

by a section of the designated court 

( pp. 6 2- 6 3) . 

(3) Amendments to the Criminal Code 

providing appeals which now have to go to 

the District Court , and which fall within the 

family law field , should ( or at least could ) 

be heard in Alberta by the Trial Division or a 

section thereof { p .  6 3 ) . 

( 4) An amendment to the Juvenile 

Delinquents Act permitting an automatic 

appeal to a judge of the Family Court 

Section of the Trial Division ( p .  6 3) . 

12 . That the following provisions be made for 

procedural matters : 

{ 1 )  In divorce matters , the divorce Rules 

should apply , including the rule making 

powers ( p. 6 4) . 

(2)  In other matters now dealt with by 

the Trial Division and in civil mat ters now 

dealt with by the District Court and the 

Family Court , the rule-making authority 

should be the Lieutenant Governor in Council , 

advised by a Rules Committee representative 

of the Family Court Section , the Bar , and the 

Attorney General ' s  Department ( p. 6 4) . 

10 3 
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{ 3 }  In criminal matters the Criminal Code 

should continue to apply { p. 6 4 } .  

13. That social services should be a part of and 

under the direction of the Family Court Section 

{ pp. 6 6 ' 81-84 } .  

14. That the legislation providing for the Family 

Court Section should provide : 

( 1 } For a Clerk o f  the Court, a Director 

of Legal Services and a Director of Court 

Counselling Services to be appointed by the 

Lieutenant Governor in Council after hearing 

the recommendation of the court, leavi ng open 

the possibility that two or more of these 

posts could be held by the same person { p. 7 3 } . 

{ 2) That these officials be supplied with 

offices, staff, etc., in the usual way { p. 7 3 } . 

{ 3 } That these officials be under the 

administrative direction and control of the 

eo ur t { p . 7 3 }  . 

15 . That the services provided by the unified Family 

Court should be re-examined, but that decisions 

as to major changes be left to those who will 

be responsible for the operation of the court 

{ p. 7 6 } . 

16. That a re-examination of legal services be 

made, but that the Institute do not make 

further recommendation { p. 7 9 } . 



1 7 . That some form of legal representation for 

children should be available when the judge 

thinks it desirable, but that the Institute' s 

recommendations do no t go further at this 

time ( p .  80 ) . 

1 05 

1 8 .  That where possible representation of an 

individual whether a wife or child or anyone else, 

should not be by a lawyer on the staff of the 

court ( though it is better that some repre­

sentation be available then none) ( pp .  8 0 . 81 ) . 

1 9 . Though specific recommendation does not appear 

in the text of the paper , it is recommended that 

effective enforcement services be attached to 

the Family Court and that the use o f  modern 

data Processing methods be thoroughly investi­

gated ( pp .  81- 82 ) . 

2 0 .  While the court should control its services, the 

judges should not be engaged in the administrative 

problems ( p .  8 4 ) . 

2 1 .  That if there is to be a Director of Court 

Services, he should be carefully appointed and 

should be trained in law, social work and 

administration ( p .  85 ) . 

2 2 . The court services should be provided for in the 

Family Court Act or in a department of the 

Family Court Act, with provision for allowance 

for such other services as the court may request 

and the Lieutenant Governor in Council may 

consider a requisite , with power in the Lieutenant 
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Governor in Council to prescri be duties 

and remuneration; appointment of court 

officials to be made by the Lieutenant 

Governor in Council on the recommendation 

of the court; and with an annu�l report 

to be made to the Lieutenant Governor in 

Council upon the affairs and works of the 

department, the reports to be l aid before 

the legislative assembly ( p. 85) . 

23. That the administrative function of the court 

be exercised by the federal j udge or alternatively 

by all the judicial personnel sitting as a Board 

with the Chief Justice as the presiding officer 

and executive officer ( p .  86 ) . 

24. That a Citizen' s Advisery Committee be appointed 

by the court to insure a harmonious relation­

ship between the public and the court, to take 

part in its organization, with the continuing 

function of the committee to be assessed when 

the Family Court Section is well established 

( p. 88) . 

25. That there be two Family Court structures , one 

centred at Edmonton and one centred at Calgary 

( p. 89) . 

26. That until there are enough federal judges in 

the Family Court Section to travel to the 

outlying points, to provide the services now 

given by the judges of the Trial Division, these 

same services should be rendered by other Trial 

Division j udges on circuit and in the ca$e of 



unde fended d ivorces, provinc i a l  judges s hould 

be authori z ed to act as hearing o f fi cers, wi th 

actua l orders to be made by federal judges at 

the Fami ly Court centres (pp . 9 0 - 9 1 ) . 

2 7 . That adoptions, long term wardships and 

chi ldren of unmarried parents appli cati ons 

should be dealt wi th by provincial judges 

(p . 9 1 ) . 

2 8 .  Wherever provi sion of jud i c i a l  o f f i cer$ of 

the Fami ly Court S ection wou ld unduly tax 

the res ources avai lable for thi s  section, 

j udges of the o ther courts should be asked 

to provi de s e rvices for the Fami ly Court 

S ec tion (p . 9 2 ) . 

2 9 .  That i f  more than one Fami ly Court s tructure 

in the p rovince, each court should have 

con�ro l over i ts own s ervices with uni formity 

to be maintained by a pol i cy of frequen t 

mee tings of judges and admi nis trative staff, 

temporary a s s ignments o f  judges and admini s ­

trative personne l from one s tructure to 

another, wi th one judge to be accorded 

precedence over all the Fami ly Court S ecti on 

(p . 9 3 ) . 

1 0 7  

3 0 .  Where there are out lying Fami ly Courts, thes e  

would b e  under the juri sdiction o f  the res pective 

c en tres of the i r  di s tricts (p . 9 3 ) . 
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31. That the physical plant of the court shou ld 

reflect dignity and prestige and should also 

provide for privacy and putting people at their 

ease ( pp. 95-9 6 ) . 
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